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Welfare economics suggests that the tax system is the appropriate place to effect redistribution from those
with more command over material resources to those with less: in short, to serve “equity.” Society should set other
mechanisms of private and public law, including public finance systems, to maximize welfare: in short, to serve
“efficiency.” The populace, however, may not always accept first-best policies. Perspectives from cognitive psy-
chology suggest that ordinary citizens react to the purely formal means by which social policies are implemented,
and thus may reject welfare-improving reforms.

This Article sets out the general background of the problem. We present the results of original experiments
that confirm that the means of implementing redistribution affect its acceptability. Effects range from such seem-
ingly trivial matters as whether tax burdens are discussed in dollars or in percentage terms, to more substantial
matters such as how many different individual taxes there are, whether the burden of taxes is transparent, and the
nature and level of the public provision of goods and services. The findings suggest a deep and problematic ten-
sion between the goals of equity and efficiency in public finance.
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How should society redistribute wealth? In particular, what role should tax systems play in redistribution?

The two welfare theorems of neoclassical economics suggest a certain, definitive answer. The first theorem holds, in
essence, that free markets reach welfare maximizing or, equivalently, pareto optimal allocations of resources. [FN1] This
means that, left to their own devices in normally functioning markets, people will trade and produce until wealth--the so-
cial “pie,” as it is often called--is as large as possible. The second theorem holds that a suitable distribution or redistribu-
tion of entitlements can lead to different positions along the social optimum or, equivalently, paretian frontier. [FN2]
This means that once society has the larger pie, it can be divided differently. Practitioners of law and economics, most
extensively Louis Kaplow and Steven Shavell, have used these two theorems to develop a comprehensive agenda for law
reform. [FN3] Optimal “welfare economics” legal policy has two parts. One, laws should be arranged so as to maximize
social welfare, that is, to serve “efficiency.” Two, the tax system should be used to redistribute social resources so as to
maximize the sum of individual well-being, that is, *1747 to serve “equity.” [FN4] The two-part approach satisfies a
paretian constraint: The greater social pie facilitated by the first step can be used in the second step's redistribution to as-
sure that no one is harmed by any reform.

Kaplow, Shavell, and other scholars toiling in this vein of welfare economics have devoted their efforts principally to
the field of private law-- matters of property, contracts, and torts. Our research project follows from the insight that the
analysis can apply to public finance as well. Public finance concerns the economic actions of the government, most im-
portantly, its tax and spending functions. [FN5] The two-part approach to welfare economics suggests that government
fiscal actions should be limited to allocative measures that wealth-maximize, on the one hand, and to redistributive meas-
ures that move around social wealth, [FN6] on the other. The larger social pie enabled by government intervention (or
nonintervention) can be redistributed through the tax system to meet the paretian constraint.

More specifically, allocatively oriented government fiscal interventions ought to be limited to correcting for market
failures, where, by definition, the free market has failed to reach a pareto optimum allocation of resources. Within the
spirit of neoclassical economics, government fiscal actions can only increase welfare if there is such a market failure, and
only then if the government action is well designed. [FN7] Examples include public goods, such *1748 as national de-
fense or clean air; [FN8] informational asymmetries leading to sub-optimal private ordering, such as in social insurance
programs; [FN9] and excess market power, as in the case of monopolies. In such cases, government intervention can in-
crease net social welfare. Using the second welfare theorem and prong of the Kaplow-Shavell analysis, equity or fairness
can then be served by redistributing via the tax system from the greater social pie.

This optimal welfare economics approach depends on a simple, stark contrast between the redistributive and allocat-
ive functions of government, with efficiency norms serving as the sole guide to the allocative functions. Whatever one
chooses as an optimal distribution of end-state resources to serve the equity goal--whatever the social welfare function is-
-collective well being can only improve by following the two prongs.

So it is in theory. But we do not live in theory.

In this Article, we question whether optimal welfare-enhancing public finance systems can obtain in the real world,
as currently constituted. There are many impediments standing between theory and practice today. [FN10] We are con-
cerned with a particular set of problems, ones that reside in the minds of ordinary citizens. Cognitive psychology or
“behavioral economics” in the tradition of Daniel Kahneman and Amos Tversky has long demonstrated that people do
not always perceive economic and other matters in a logically consistent fashion. [FN11] We all suffer from many
“heuristics and biases” in our perceptions. Everybody likes her glass half full; no one likes it half empty. Our research
project lies at the intersection of behavioral economics and public finance. We ask whether misperceptions characterize
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*1749 the ordinary citizen's understanding of public finance systems. What might these misconceptions be? Will citizens
accept pareto-improving reforms, however alien they appear? Or does the form of public finance systems matter, such
that citizens will choose more or less efficiency, and/or more or less redistribution, depending on the purely formal prop-
erties of tax and spending systems--on how they are worded, or presented to them? [FN12] Absent citizen education or
other institutional reforms, can we trust the system to get the level of redistribution down “right” ? [FN13]

The answers to these questions lie at the heart of what we mean by the “political psychology of redistribution.” We
argue that public finance systems have a psychological dimension, such that ordinary citizens will react inconsistently
based on a system's appearance. Sometimes the manipulation may seem trivial. For example, under the metric effect dis-
cussed below, ordinary citizens prefer more redistribution when tax systems are discussed in percentage rather than in
dollar terms. Other cases are more troubling. For example, widespread cognitive psychological tendencies can lead
people to prefer hidden over transparent taxes, even if the former are less efficient. In such cases, the first prong of the
optimal welfare economics approach cannot be followed because a wealth-enhancing tax option is not chosen. Real
wealth is left on the table, an homage to our cognitive illusions. In other cases, people will accept more redistribution
with the public than with the private provision of goods and services, even if public provision is not efficient. In these
cases, the second prong of the welfarist approach cannot be followed independently of the first prong; equity is pitted
against efficiency. In a wide range of cases, the extent of governmental redistribution will depend on the form of public
finance systems, contrary to the stark logic of the optimal welfare economics approach. [FN14] Reformers, just like suc-
cessful politicians, must therefore pay attention to the polity's psychological tendencies.

*1750 These possibilities raise troubling issues for normative welfare economics in the public sphere. In this Article,
drawing largely on our original experiments, we set out the problems. We also note some paths towards a better future.

I. Method

To both illustrate and substantiate our main concerns, we conducted a series of experiments over several years, test-
ing how ordinary subjects perceive matters of tax and public finance. The results we discuss here cluster around a com-
mon theme: The nature and extent of redistribution that people support depends on the purely formal properties of public
finance. If we were to measure the degree of inequality in society by some constant, objective measure, such as Gini
coefficients, [FN15] this measure would vary with such factors as the size of the public sector, what goods and services it
provides, and how many tax systems are in place. This pattern is in contrast to strict logical necessity, and counter to the
spirit of the two-part approach to welfare enhancing reforms: How much inequality or redistribution people tolerate
should not depend on the allocative matters of what the government does or does not do, or how it performs its functions.
Contrary to standard rational choice social theory, however, we find that individual preferences over end-state distribu-
tions of wealth are not invariant to the purely formal properties of the relevant choice sets.

There are three connected elements supporting our general conclusions: prior theory, our experiments, and real-world
observations. In sum, prior theory generated hypotheses, our experiments for the most part confirmed them, and a look
to reality bore out their significance.

A. Theory

We draw on two bodies of theory: behavioral economics and public finance in a welfare economics tradition. The
key finding of behavioral economics *1751 is that ordinary people are inconsistent in their judgment and decisionmak-
ing. [FN16] They react to the form of a choice or decision problem, even where the substance is held constant. Preferring
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a half-full to a half-empty glass is a canonical example of a framing effect. Other common traits are loss aversion, the en-
dowment effect or status quo bias, and overgeneralized heuristics. [FN17] In each instance, people reach inconsistent de-
cisions, violating the simplest axioms of the rational choice model, such as preference invariance and transitivity. [FN18]
A simple application of loss aversion, for example, is penalty aversion. People will act to avoid penalties but not neces-
sarily to obtain bonuses in rhetorically different presentations of the same underlying facts. As Richard Thaler noted in a
real-world observation, when a gas station charged a “penalty” for using credit cards ($2.00 versus $1.90, say), people
paid cash; when a gas station across the street gave a “bonus” for using cash ($1.90 versus $2.00), people used credit
cards. [FN19]

Many findings in the heuristics and biases literature have a common element, which we (and others) call an isolation
effect (also called a focusing effect). [FN20] People tend to isolate or focus on a narrow choice problem before them, ig-
noring relevant information and otherwise failing to integrate their logically connected judgments and decisions into a
coherent whole. An early example of this in the literature is Thaler's “mental accounts.” [FN21] Thaler found that many,
perhaps most people treat the source of funds as relevant to their use, even though money is fungible. People who are
normally frugal and even risk averse would spend lottery proceeds on luxury items or *1752 binge purchases. In doing
so, they viewed their windfall gains in isolation and failed to integrate their newfound wealth with all their liabilities and
assets.

The isolation effect is central to our findings on the political psychology of redistribution. We found that subjects are
hard pressed to integrate multiple tax systems, in the disaggregation bias discussed below, or to integrate the tax and
spending dimensions of public finance to achieve constant levels of redistribution, in the privatization effect that we also
discuss. The seemingly harmless tendency to separate out matters in one's mind can lead to disturbing anomalies in one's
acceptance of global public finance systems.

Public finance in a welfare economics tradition provides the second prong of our approach. It is important to note as
a threshold matter that taxes, however much hidden, have real effects, and that these effects have implications for actual
welfare. Taxes can be more or less efficient, creating more or less “deadweight loss,” and the gains from efficiency gen-
erate real resources to be used. Traditional public finance can demonstrate the costs of the choices that behavioral biases
generate. We draw on an understanding of current public finance systems in advanced democracies, such as the United
States, and on basic economics principles, such as incidence and efficiency analysis, in our experimental designs. [FN22]
The relevant ideas are set out below as they relate to individual experiments.

B. Experiments

We followed a similar procedure in all our experiments. About 50-200 subjects, depending on the study, completed a
questionnaire on the World Wide Web. Subjects were paid three or four dollars each. Subjects came to the studies
through postings on various web sites or Usernet news groups, or through prior participation in other studies. Subjects
were paid by check (after some minimum amount was accumulated) after they registered their address and (for U.S. res-
idents) their Social Security number. Subjects identified themselves only with e-mail addresses after they registered, and
these e-mail addresses were stored separately from the data to assure privacy and anonymity.

Individual studies or experiments were programmed in Java-Script so that one case was presented on one web page
or screen, and subjects were required to answer all questions appropriately before proceeding to the next *1753 screen.
After a brief introductory description and explanatory page, including pertinent background, subjects saw between 24
and 32 screens asking for their responses. Although our experiments typically considered complex issues in a realistic
manner, the screens that the subjects saw presented the material in clear, simple formats. We recorded the time spent on
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each response, and we usually eliminated subjects who went noticeably faster than everyone else (outliers, typically 2-3
percent). Many of our experiments had internal checks to assure that subjects understood the questions, and answered in
the appropriate range. We found that an overwhelming percentage of subjects acted reasonably within objective paramet-
ers.

Consistent with standard methods in cognitive psychology, our experimental designs were all within-subject. [FN23]
That is, we tested the same people and asked the same question in different ways, using different frames or formal ma-
nipulations to change how the facts were presented. We wanted to see if subjects would react differently--whether they
like their glasses half full, but dislike them half empty. In almost all cases, our null hypothesis was simply that subjects
should be consistent--and we found repeatedly that they were not, with strong statistical significance. [FN24] Problems
such as selection bias, common in across- or between-subject analysis--the standard method of public opinion research-
-were not of much concern to us. Our interest was in the existence and nature of inconsistencies in individual judgment
and decisionmaking. In most cases, we found inconsistencies heavily tilted in one direction and consistent with the pre-
dictions of prior theory: Subjects preferred policies described as “bonuses” to the self-same policies described as
“penalties,” preferred hidden to transparent taxes, tended to be affected by starting points, and failed to integrate their
judgments across relevant fields of data. Because the evidence converged with well established theory, we can assert
with some confidence that these biases are likely widespread in the population--all the more so because they predict fea-
tures actually evident in the U.S. tax system, as discussed below. As it happens, our subject pool was roughly represent-
ative of the adult U.S. population in terms of income, age, and education, but not in terms of sex, because (for unknown
reasons) women predominated in our respondent pool. [FN25]

*1754 Within-subject inconsistency is especially germane to the subject of redistribution. Unlike the case with the
first prong of the welfare-economics analysis, where some policies can be shown to increase or decrease the social pie in
an objectively observable manner, there is no universally agreed on benchmark for the “right,” “just,” or “fair” degree of
redistribution. Importantly, we did not impose a benchmark for “appropriate” redistribution in our experiments. Rather,
we intended to show that the same people, asked about what level of redistribution they supported in differently framed
but substantively equivalent choice problems, reached inconsistent results. If society were to base the appropriate level of
redistribution on some aggregation of individual preferences (as in common voting procedures), these preferences them-
selves would be affected by the choice setting.

In terms of our experiments, the various choice settings include how large the government sector happened to be,
what goods and services it provided, and how many tax systems there were. Generally, we found that the average subject
favored some redistribution--some taking from the rich to give to the poor. [FN26] A common finding of the polling lit-
erature is that subjects fall into three roughly equal pools: those favoring no progression (that is, flat taxes), those favor-
ing moderate progression, and those favoring steep progression, with the moderate middle holding the swing vote.
[FN27] But, again, calculating the “correct” or even the “desired” level of redistribution is not our concern. Rather we
show that what even counts as “moderate” redistribution depends on the form of public finance systems; subjects' prefer-
ences for progressivity or redistribution change with the setting.

C. Reality

The final aspect of our analysis is to show that our experimental results can explain real-world anomalies such as
why hidden taxes persist, why payroll taxes keep rising, and why the income tax is salient. Our experiments were de-
signed to reflect such anomalies, after all, so this should be possible. We did not take off-the-shelf findings from the
psychology of judgments and decisions. Rather, we looked for extensions of the psychological approach that fit the
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problems we saw outside the experimental laboratory. One obvious danger of this approach is that “the problems we
see” are affected by our own political leanings. Thus, for example, we worry about *1755 redistribution, so many of our
experiments concern it. There are other dimensions of public finance well worth studying; others are free to use our
methods to study different problems.

II. Results

This part canvasses seven broad sets of results that show how the form of public finance systems affects the under-
standing of and support for redistribution: (1) the metric effect; (2) penalty aversion; (3) tax aversion; (4) hidden tax bias;
(5) disaggregation bias; (6) privatization effect; and (7) the “starve-the-beast” phenomenon.

A. Metric Effect

We begin with a rather simple, and seemingly minor, application of our general theme: that people are inconsistent in
their reactions to public finance issues, on account of focusing or isolation effects. Throughout our experiments, we
found interesting interactions between subjects' perceptions of and desire for progressivity--expecting the better-able to
pay more, in absolute or percentage terms--and the form of the question. The interactions might relate to some basic am-
biguity or uncertainty over what “progression” even means. For example, subjects gave systematically different answers
based on whether the question was asked using dollars or percents, in what we call a metric effect. [FN28] Subjects con-
sistently wanted more progressivity when the matters were framed in percentage rather than in dollar terms. There is,
after all, a sort of progressivity illusion when a question about tax burdens is framed in dollars, because the high income
pay more, in absolute dollars, even under a flat percentage tax. At a constant 20 percent rate, for example, a $100,000
household pays $20,000 in taxes, whereas a $20,000 household pays $4000. The tax appears progressive when stated in
dollar terms, even though it is not progressive when phrased in percentage terms. This result is an example of an isolation
effect, because the subjects seem to have a norm--to tax the rich more than the not-rich--but they react quickly to the sali-
ent optics of the choice set, failing to translate their judgments back into a single, consistent metric. They apply the norm
blindly, as it were. The effect is analogous to the finding that subjects--even experienced clinical psychology profession-
als--make different *1756 decisions when considering risk data stated in probability as opposed to frequency metrics.
[FN29] In tax, the metric effect can lead to confusion.

The first two tables come from an experiment in which we asked subjects about their attitudes about both the level of
taxation (Table A) and the slope of its distribution (Table B). [FN30] The experiment was concerned primarily with how
subjects accommodated for marriage and children, but it also gives a good look at the metric effect. There were four
types of taxpayers: single persons, married equal-earner couples with incomes presented on a per person basis (Equal 1),
married equal-earner couples with incomes presented per couple (Equal 2), and married one-earner couples, all with and
without children. [FN31]

We asked subjects simply to fill in blanks for how much they thought each household/couple ought to pay in taxes at
four income levels: $25,000, $50,000, $100,000 and $200,000. Sometimes we asked the subjects to use dollars, others
times percents. Table A gives the mean responses across all income categories for the various household types. We con-
verted subjects' answers originally given in dollars into percent, so that the metric effect is eliminated from our presenta-
tion of the results.

Table A
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Mean Overall Level of Tax (in Percent) as a Function of Household Type and Metric Frame

Answer in Dollars

Single Equal 1 Equal2 One-earner

No child 14.7 14.0 13.8 13.4

Child 12.4 13.3 12.5 11.9

Answer in Percent

Single Equal 1 Equal2 One-earner

No child 17.5 17.6 17.3 16.5

Child 15.1 17.4 15.2 14.7

*1757 Note that the levels are consistently and significantly higher when subjects gave their answers in a percentage
metric.

Table B shows that the slope of desired progression is also higher when the question was asked in percent. There is a
progressivity illusion when the values are given in dollars.

Table B

Mean Fair Taxes (in Percent) as a Function of Income and Metric Frame

$25,000 $50,000 $100,000 $200,000

Dollars 9.3 11.7 15.2 16.8

Percent 9.2 13.0 18.8 24.6

Tables A and B demonstrate that people support both higher and more steeply progressive taxes when they are think-
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ing about taxes in percentage as opposed to in dollar terms. This finding suggests that the optics of progressive marginal
rates might lead to instability in tax systems, or to an undue premium on rhetoric as opposed to reality in political por-
trayals of public finance. For example, candidates who favor progressive taxes ought to talk in percentage terms, and
those who favor flatter taxes in dollar terms. [FN32]

B. Penalty Aversion and the Schelling Effect

There are more troubling applications of cognitive psychology to redistribution. For example, people do not like
“penalties” but they do like “bonuses.” In standard economics, however, these are simply two sides of the same coin: A
bonus is the absence of a penalty, a penalty the absence of a bonus. Yet whether one describes an issue as a bonus or as a
penalty can have dramatic effects on its evaluation. This problem abounds in tax. A child bonus is a childless penalty, a
marriage bonus is a singles penalty, and so on. We hypothesized that subjects would have a more positive impression of
a policy stated in its bonus than in its penalty frame.

Following a classroom demonstration from Thomas Schelling, [FN33] and drawing on our own knowledge of the
metric effect, we also suspected that *1758 this penalty aversion would be exacerbated by progressive rates. Schelling
asked his students if they thought that there should be a larger child bonus for the rich or for the poor. Students predict-
ably answered that there should be a larger child bonus for the poor. Schelling next pointed out that this rule presumed a
childless default; if we start with the assumption that people have children, what is needed is a childless penalty to
achieve the same result. Should a childless penalty be steeper for rich or for poor? Students predictably reversed their
preferences, opining that the penalty should be higher on the rich. We dub this result the Schelling effect, an interaction
of penalty aversion and a certain progressivity illusion. This is another instance of an isolation effect, because we can
surmise that subjects were thinking about the extent of the bonus in the bonus frame, and the magnitude of the penalties
in the penalty frame, not noticing that there were bonuses and penalties in all cases--not paying attention to the offstage,
logical converse of the perspective they were confronting.

In our experiments, we found several instances of both penalty aversion and the Schelling effect, involving penalties
and bonuses for marriage (or nonmarriage) as well as for children (or childlessness). [FN34] We presented items like the
following:

A married couple with one income of $25,000 pays $3,000 in taxes. The same income earner, if not married,
would pay a surcharge of $2,000.

A married couple with one income of $100,000 pays $30,000 in taxes. The same income earner, if not married,
would pay a surcharge of $6,000. [FN35] For each item of this sort, another item presented exactly the reverse situation,
in which the taxes of the unmarried earners were $5000 and $36,000, respectively, and the bonuses for married earners
were $2000 and $6000, respectively. In both cases, married couples with children paid $3000 or $30,000, depending on
income level; childless couples paid $5000 or $36,000. What varied was whether or not the question looked at the move-
ment from high to low taxes (a bonus) or from low to high taxes (a penalty).

We asked the subjects about both the fairness of the bonus or the penalty, and about its allocation or magnitude. The
results confirmed our hypotheses. In every case, far more subjects showed the predicted pattern than the reverse. First,
they judged bonuses as fairer than penalties, even though they were identical but simply described using different
baselines (married or single, with or without children). Second, like Schelling's *1759 students, they judged the bonus as
too high for high income and too low for low income, but they judged the surcharge (penalty) as too low for high income
and too high for low income. We thus confirmed the existence of both penalty aversion and the Schelling effect in tax.
The conjunction of penalty aversion with progressive rates gives a good look at the compounding effects of complexity
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and biases in perceptions of tax and fiscal systems.

C. Tax Aversion

Penalty aversion is related to classic biases studied in the psychology literature, such as loss aversion: Penalties seem
like losses measured or evaluated from a status quo baseline (from $30,000 to $36,000 in taxes), whereas bonuses seem
like gains from a different status quo baseline (from $36,000 to $30,000). We suspected that people are also affected
simply by what things are called, without any change in reference point. Labeling the very same monetary charge as a
“tax” versus a “fee” changes neither the starting point nor the ending point in terms of an individual's finances. For some
people, however, and for some kinds of programs, we hypothesized that the label “tax” would be enough to arouse a neg-
ative reaction, with everything else held constant. The word “tax” itself implies a burden.

We did an experiment to assess the effect of simply calling something a tax. [FN36] We asked how people thought
payments should be made for fifteen various services and goods, including: primary and secondary education; basic
health care; services of a fire department; and social security (basic pensions). We asked subjects about two types of
cases that were otherwise identical in their beginning and ending financial states. We contrasted cases where a service
was funded by government through a tax with cases where the users of the service paid its provider directly without the
government's acting as an intermediary. We also asked subjects about various factors: the status quo in their home juris-
diction; whether the services are provided more efficiently by government or others; the subject's perceived self-interest;
and the extent to which the subject thought that the rich should pay more, that people differ greatly in their use of the ser-
vice, or that the case involved “public goods.”

*1760 Questions differed in whether the way of raising funds was called a “tax” or a “payment,” and in whether the
distributive properties of the tax/payment were lump sum (same for everyone), progressive (based on ability to pay), or
based on use of the service in question.

We found that labels mattered. Subjects reacted differently to levies called a tax than to those called payments, even
where the economics were identical. In one particular experiment combining tax and spending programs, we found no
overall preference for or against “taxes.” However, different goods and services differed in whether subjects favored
taxes to pay for them. In some cases, such as social security, subjects may have considered that the very nature of the ser-
vice varied with the payment mechanism. Those services significantly favorable for “tax” were fire, education, and social
security. Least favorable were phone service and theft insurance. Regressing across factors that we asked subjects about,
we found that the status quo--how the good or service was paid for in the subject's local jurisdiction--was highly signific-
ant. Thus, subjects seem to accept “taxes” as compared to “user fees” for items already being paid for by taxes, but to
prefer user fees to taxes where there were presently no taxes in place. Hence “tax aversion” might better be understood as
a no new taxes heuristic, as we have heard it said. [FN37]

In other experiments reported below, we found that subjects have an aversion to the income tax, even when they fa-
vor redistribution. [FN38] We also found-- consistent with much polling data--that given a general, abstract choice, sub-
jects prefer to cut both taxes and spending to fairly low levels. When confronted with particular spending programs,
however, they are unable to make aggregate cuts. [FN39] A recent experiment by Catherine Eckel, Phil Grossman, and
Rachel Johnston [FN40] has shown that there are different reactions to an exaction labeled as a “tax” and an unlabeled
exaction. Eckel and her colleagues set up a “dictator” game for subjects, where individuals were handed an envelope
containing a set amount of money and *1761 given the chance to contribute some, all, or none of it to a specific charity.
In all cases, the subjects were given fifteen dollars and told that the charity had been given five dollars. In half the cases,
the subjects were told that they had started with twenty dollars, which had been “taxed” with five dollars given to the
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charity; in the other cases, nothing was said. When subjects were told that they had been “taxed,” the researchers noted a
crowding out effect: Subjects reduced their voluntary contributions to offset the tax. [FN41] When the same values were
simply taken from their pay in an unlabeled manner and sent to charity, crowding out did not occur.

In sum, labels matter, and “tax” tends to be a bad one.

D. Hidden Tax Bias

If people are tax averse, especially vis-à-vis new taxes, then governments have an incentive to hide taxes in various
ways. One way is to call them something else, for example, “user fees” or “surcharges,” as we have just discussed. An-
other approach is to get a third party nominally to pay the tax so that it becomes an indirect tax on individuals. We hypo-
thesized that people would prefer such hidden taxes in part because they would not think through to the next step in eco-
nomic equilibrium, in which they bore the true incidence or burden of the tax. This would be another instance of an isola-
tion effect.

The relevant principles of public finance are not profound. When a business pays a tax, the money must come from
somewhere: Businesses are not real people, so they cannot pay real taxes but must pass them on. [FN42] Yet ordinary
people seem not to think this many steps ahead. Hidden taxes nonetheless have real effects on prices. Suppose that hid-
den taxes are relatively regressive compared to subjects' own preferences. There is reason to believe that people, having
chosen hidden taxes in the first place, will not then adjust other, more transparent taxes to offset the regressivity. This
result will occur, in part, because the people have not thought through to understand the relative regressivity in the first
place. Again, this is a result of isolation effects.

Taxes can be hidden partially or fully. [FN43] The incidence of partially hidden taxes is known or easily knowable,
but hidden from the payor's direct view. For example, the employer's “share” of social security contributions *1762
works this way. The ultimate incidence of a fully hidden tax, in contrast, is not easily known or knowable; in fact, lead-
ing experts debate exactly who bears the real incidence of the tax. Corporate or business taxes of all forms are examples
of fully hidden taxes. Standard findings in prospect theory [FN44] and the endowment effect [FN45] predict that subjects
will prefer such hidden taxes to direct levies. Subjects will not feel as if they are “losing” wealth because they never felt
they that were entitled to it in the first place. Behavioral economics suggests that partially or fully hiding taxes is a good
move for a government that wants to maximize its revenue while minimizing its subjects' hedonic pain.

We conducted several experiments to test some related hypotheses. [FN46] Consistent with the general behavioral
economics literature, we expected subjects to focus on what was being asked in the most direct way, ignoring indirect or
long-term effects. We expected subjects to prefer hidden to transparent taxes, and, in particular, to ignore negative indir-
ect effects unless these were made salient. [FN47]

We examined the two classic dimensions of public finance: tax and spending. We looked at raising money (Raise)
and payment (Pay) for four different types of insurance that could be provided either privately or by the government.
[FN48] To assess the Raise aspect, we compared raising money by an income tax with raising it by a payroll or a busi-
ness tax. We hypothesized that people would tend to oppose an income tax both because of tax aversion and its greater
salience, until they thought about its redistributive effects from rich to poor, as our educational prompting led them to do.
Conversely, we suspected that subjects might favor a business tax until they thought about its effects on workers, con-
sumers, managers, and owners, as our prompts suggested.

To analyze the Pay aspect, we compared payment through tax deductions with payment through tax credits or direct
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government payment. Given a progressive income tax structure, paying through tax deductions is regressive: All things
being equal, the higher income earners get more benefit. Direct payments or tax credits--that do not depend on one's in-
come--are not regressive. We *1763 hypothesized that people would favor deductions until they thought about their re-
distributive effects, helping the rich more than the other two methods.

Subjects were sorted into two groups. Each group received six screens about each of the four types of insurance,
with the Raise questions in the odd positions (1, 3, 5) and the Pay questions in the even positions (2, 4, 6). All subjects
saw the same baseline condition on screens 1 and 2, followed by two educational prompts. The order of the prompts was
counterbalanced: Group 1 got a prompting screen in position 3 (for Raise) and 6 (for Pay); Group 2 got a prompting
screen in position 5 (for Raise) and 4 (for Pay). The educational prompting consisted of asking questions about the dis-
tributive effects of the tax options, and explaining the distributive consequences of using deductions. The intent was to
get subjects to consider that, on the revenue-raising side, income taxes are progressive, while payroll and business taxes
are not. On the expenditure side, we wanted subjects to see that paying through a progressive income tax, using deduc-
tions, is regressive; conversely, the use of direct payments or tax credits is not.

Our main hypotheses concerned attitudes toward raising the money through income taxes (versus payroll or business
taxes) and attitudes against paying through deductions (versus direct payments or tax credits). We call these “favorable”
attitudes, because they are favorable toward redistribution--a point of view that most subjects adopted. Once again, an in-
come tax is redistributive when it is being used to raise revenues, but not when it is being used to subsidize private
spending. Note that the only variables in this experiment were the form of tax or payment mechanism, and its distributive
consequences. Whether or not the good or service was to be provided, and at what level, were not issues subjects faced.
Thus, logically and optimally, subjects should have focused on the distributive consequences of the policies: who paid
and who benefited. Instead, subjects focused on the form of the tax or the payment.

Figure 1 shows the proportion of favorable attitudes, where “favorable” means supportive of the poor or lower in-
come--a perspective that most subjects took when asked separately about their attitudes--plotted against the sequence of
trials. There are separate lines for Pay and Raise, and also separate lines for the two groups of subjects, which differed in
where the prompting came in the ordering, as shown by the circled items. In general, attitudes were more “favorable” in
the trial where subjects read the educational prompt than in the most comparable control conditions. However, the overall
effect of these educational prompts was very slight and did not much endure to subsequent trials.

*1764 Figure 1

“Favorable” Attitudes Toward Redistributive Policy as a Function of Where Debiasing Occurred

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Note that subjects on the whole did not support raising the money through an income tax; the Raise responses are

generally below 0 percent pro-redistribution. Notably, the income tax is the least hidden of all taxes. Contrary to our
initial expectations, on Pay, subjects preferred direct payments or credits to using the income tax system to pay for ser-
vices even before the educational prompting, although they were happy enough to further abandon the income tax as a
spending system after that debiasing. What is most striking in Figure 1 is that subjects were inconsistent when it comes
to redistribution, favoring it in the Pay condition but not overall in the Raise condition, but consistent in opposing the in-
come tax. The subjects simply did not like the income tax as a vehicle to raise *1765 or to spend money as a matter of
substance. An aversion to the income tax--a formal matter--seemed to trump a desire for redistribution. [FN49]
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E. Disaggregation Bias

Our next two results concern the splitting of public finance systems into parts, where the isolation effect is in full
view and the subject matter of redistribution is central. These effects work with the hidden tax bias just discussed, be-
cause they suggest that subjects generally will not use one system to offset the properties of another. Thus, for example,
subjects will not counteract the effects of relatively regressive tax and spending systems elsewhere in reforming the in-
come tax system. We begin with the tax system writ large, split in two.

One of the striking features of the U.S. tax system in the last half century has been the rise of Social Security and
Medicare contributions, or payroll taxes. [FN50] Such taxes now account for roughly 80 percent as much government
revenue as personal income taxes. The fact that the payroll tax is flat, even regressive, has led to an increasing number of
criticisms and suggestions that the system should be integrated with the income tax.

Were people fully rational, however, it should not matter that any particular tax in a multitax system is regress-
ive. Any level of regressivity in the payroll tax can be counterbalanced by changes in the income tax. As long as a poli-
cymaker has full degrees of freedom in one tax having the same base as another tax, she can effect the same global distri-
bution of tax burdens as if she had control over the whole. It should not matter that taxes are split in two.

Yet it does matter. Our experiments showed that subjects were apt to focus on the one tax they were asked to evalu-
ate, not factoring in a parallel tax easily available to their recall. These results strongly confirm the isolation effect and
demonstrate the relevance of the political psychology of redistribution.

In the experiment, [FN51] we simply asked subjects to fill in the blanks. After an initial page in which we gave in-
structions, stipulating that the bases of the “income” and the “payroll” taxes were identical, we presented a series of
screens. Sometimes we listed a payroll tax, other times an income tax. For *1766 each tax, we had four levels and rates
of graduation, across households with $20,000, $40,000, $80,000, $160,000, and $320,000, including one “no tax” (0)
option. In half the cases, we asked subjects to set a total distribution; in the other half, we asked them to set only the
“other” tax. In half the cases, we asked for the answers in dollars, and in the other half we asked for the answer in per-
cent.

This design generated 32 screens: 2 taxes given x 4 levels and rates x 2 (other/total) x 2 (dollars/percent). Note that
there was no rational reason for the bottom-line responses--the overall tax system--to vary. Subjects easily could have
adjusted what they could adjust to effect the same overall tax in each case. But the bottom lines did vary, and dramatic-
ally so.

Table C lists the mean overall tax rates, across income levels, converted into percent and total (where we were asking
in dollars and/or about the “other” tax alone), to get the presentation into a common metric.

Table C

Overall Level of Taxes (in Percent) as a Function of Multiple Frames

Given Rates Response Mean

$20k $40k $80k $160k $320k Dollars Percent
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Total Other Total Other

Payroll Tax Given, Income Tax Response

0 0 0 0 0 14.97 14.60 17.56 16.90 16.01

0 5 10 15 20 14.89 21.13 17.60 23.68 19.32

5 10 15 15 15 15.25 21.68 17.20 24.28 19.60

10 10 10 5 5 15.28 18.84 17.55 22.51 18.54

Income Tax Given, Payroll Tax Response

0 0 0 0 0 15.66 13.24 17.02 16.15 15.52

0 5 10 15 20 15.44 20.35 17.13 22.01 18.73

0 8 16 24 32 16.00 24.13 17.79 27.36 21.32

10 10 10 10 10 14.75 18.71 16.92 22.11 18.12

Mean 15.28 19.09 17.35 21.87

Table C reveals that the frames (other versus total, dollars versus percent) and the starting points mattered. As hypo-
thesized, the overall level or magnitude of taxation was higher when responses were in terms of the “other tax” than
when they were in terms of the total tax. Except for the case in which the given tax was set at zero, the aggregation frame
mattered: Subjects did not add. [FN52] *1767 The metric frame also mattered, as the level of taxation was higher when
responses were in percent than in dollars.

Additionally, subjects were insufficiently responsive to changes in the given rates. They anchored on whatever rates
they were given and did not adjust to make all the rows the same. In particular, total taxes were lower when the given
rate was zero than when it was not (compare the first and fifth rows versus the mean of the others).
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Table D shows graduation. We define this as the slope of the percent tax as a function of income step, with each in-
come step (that is, each doubling of income) defined as one unit. Graduation is logically independent of the level of tax-
ation, shown in the prior table.

Table D

Graduation (Tax Change for Each Income Level Step) as a Function of Multiple Frames

Given Rates Response Mean

$20k $40k $80k $160k $320k Dollars Percent

Total Other Total Other

Payroll Tax Given, Income Tax Response

0 0 0 0 0 3.73 4.47 5.99 5.99 5.05

0 5 10 15 20 3.89 7.38 5.85 9.20 6.58

5 10 15 15 15 3.83 5.75 6.03 7.16 5.69

10 10 10 5 5 3.80 2.70 6.05 5.43 4.50

Income Tax Given, Payroll Tax Response

0 0 0 0 0 4.46 3.74 6.11 5.61 4.98

0 5 10 15 20 4.26 6.53 5.85 8.33 6.24

0 8 16 24 32 4.30 9.20 5.76 10.95 7.55

10 10 10 10 10 3.76 3.31 5.67 5.68 4.60
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Mean 4.00 5.39 5.91 7.30

Once again, the frames mattered. Subjects could have--and to be consistent, should have--adjusted what they could
to produce the same level of graduation in each instance. They did not. Graduation rates were higher for percent than
for dollars, showing the effect of the metric frame. As hypothesized, subjects were also insufficiently sensitive to the ex-
tent to which the given “other” tax was graduated. Subjects appeared to focus only on what they were asked to judge. A
clear comparison to illustrate this effect is between the sixth and eighth rows of the table, where the overall rate of the
given *1768 income tax was the same, despite the difference in its graduation. [FN53] Given a flat rate tax in the eighth
row, subjects ended up with a relatively flatter tax, overall.

This experiment revealed several biases. The metric effect is manifest in the fact that the mean levels (in Table C)
and the slopes (in Table D) are all higher in the percent columns than in the dollar ones. The disaggregation bias is evid-
ent in the fact that the “other” columns in Table D, for both dollars and percent, are higher than the “total” columns. And
an anchor and adjustment process--whereby subjects “anchor in” on a starting point and under-adjust it to their preferred
end result [FN54]--is evident in the significant variation across the rows, and their correlation with the left-hand,
“offstage” tax. Counter to logic, the disaggregation bias suggests that ordinary people will have a difficult time accepting
a steeply progressive tax system, even if it is simply to compensate for other relatively regressive elements of public fin-
ance that are offstage.

The wider series of experiments we conducted in this vein [FN55] revealed several related matters of interest to real-
world tax system design. For example, subjects seem willing to consider higher taxes if there are more smaller taxes. Ad-
ditionally, negative tax brackets in one tax to offset positive brackets in others (as under the earned income tax credit in
U.S. law) [FN56] are salient and disfavored. Finally, the total progression of a tax system may be a function of its size
and constituent parts. We pick up several of these themes in the next series of experiments.

F. Privatization Effect

Just as tax systems can be combined or torn asunder, so too can the two broad functions of government: allocation
and redistribution, tax and spending. Recall the two-part welfare-economics analysis that forms a rational-choice
baseline for our analysis. In choosing if and how much to intervene in the economy, the government can in the first in-
stance relentlessly *1769 pursue an efficiency or wealth-maximizing agenda. The government can then use the tax sys-
tem in a second stage to achieve the level of end-state distribution that it considers fair or just. Specifically, decisions
such as whether to have public provision of a good or service should be decided on the basis of efficiency alone, to make
the “pie” as big as possible. In the limiting case, the government would do nothing in affecting allocative matters because
private markets are efficient. But even then the government can still redistribute through the tax system, which would
serve a pure, “zero sum” redistributive tax and transfer function. Not only are the two functions logically separate, but by
thinking about them differently and discretely, social welfare can be maximized while the paretian constraint is met. Yet
once again we ask: Do ordinary people ordinarily think in a way consistent with this approach?

After looking at a single tax system split into two (payroll and income), we turned next to tax and spending sys-
tems. When governments raise taxes by a progressive tax scheme and then pay to provide services that benefit rich and
poor alike, the net effect is to redistribute income, a “cross-subsidy” through the provision of the good. The rich pay
more, the poor less, but both income classes benefit the same. This is a paradigm example of the “bundling” together of
two distinct governmental actions, allocation (providing the good or service in the first place) and redistribution. Were
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the government simply to “privatize” or otherwise cut government services, without continuing the redistribution ef-
fected through the tax and spending program, a greater burden would fall on those who are relatively poor--redistribution
as well as allocation would be affected. Yet, logically, the government could continue to redistribute resources through
the tax system without the provision of the good or service. The disaggregation and more general isolation effect,
however, suggest that subjects may not support a consistent level of redistribution independent of government provision
of goods or services.

To test our hypothesis, we asked subjects to imagine that their national government could provide five basic services,
spending equal amounts on each: defense, education, health care, social security, and “everything else.” [FN57] We
presented sixteen cases in which government provided all possible combinations of the first four. In each case, we asked
subjects to choose the fairest level of progressiveness, and we gave subjects the option of choosing negative taxes for the
poorest taxpayers. Using actual *1770 government statistics, we divided taxpayers into three groups, each supplying a
third of the national income (hence there were far more taxpayers in the bottom third, because of the far lower per capita
income levels), and listed the median income for each group. The baseline, a flat percent tax, had a tax level of 25 per-
cent for each group. Each cut of a good or service lowered the baseline by 5 percent. Subjects could adjust progressivity
up or down. Consistent with our prior research on disaggregation effects, we anticipated that subjects would not maintain
the same level of redistribution-- would not fully take into account or integrate the effects of the service cuts on house-
hold welfare--and hence would choose less overall redistribution with fewer services. We were correct.

Six subjects always chose the least progressive distribution, which was equal percentage rates for all three groups--a
flat percent tax--and 2 subjects always chose the most progressive. The mean choice was 3.42, on a 1-6 scale, with 6 be-
ing the most progressive. The mean choice amounted to a difference in tax rate of 24.2 percent (in absolute percentage
terms) between the high and low income groups: the difference, say, between a 15 percent and a 39.2 percent effective
tax rate.

For each subject, we calculated the mean effect of each cut on progressiveness, first ignoring the effect of cuts on
out-of-pocket costs. The mean effects in the change in percentage difference between high and low groups were 1.1 per-
cent for defense, -0.1 percent for health care, 0.4 percent for education, and -0.4 percent for social security, where a pos-
itive effect indicates less progressiveness with the cut than without it. Of these means, only the defense item was statist-
ically significant. The mean of all these effects combined was not significantly positive, and the four services were not
significantly different. Thus, subjects basically maintained the same degree of progressiveness without taking into ac-
count the effect of the cuts on out-of-pocket cost. That is, subjects continued to view the remaining, residual tax system
in isolation of the privatization effects they were witnessing, and they had a sense of what a good tax system, in isolation,
should look like.

But cuts do affect out-of-pocket costs both in the experiment and in the real world, at least for three of the goods of
interest: health care, education, and social security. The relevant data for social well-being therefore includes the effects
of these cuts in public services on net--after public tax and spending--household welfare. Do subjects use the tax system
to compensate for the effects of public spending cuts? If so, they would increase the progressiveness of taxes when any
or all of these three goods were cut.

*1771 We found that for all three of the cost-yielding cuts (health care, education, social security), subjects corrected
far less than would be required even to get close to maintaining constant redistribution across conditions. While some
subjects attempted to offset the cost-increasing effects of cuts, on average the attempt fell far short of what was needed to
maintain progression.
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Figure 2 shows the mean response of subjects, using the same type of graph they saw, in the absence of any cuts and
in the presence of three cuts. The lowest panel represents the results of including out-of-pocket costs.

Figure 2

Mean and Inferred Responses for Tax Rates in Presence and Absence of Health Care, Education, and Social Security

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
Figure 2 gives an excellent look at the isolation effect or disagreggation bias, as it played out in a unified tax and

spending system. Subjects preferred at least moderate progressivity in the baseline, global condition (Panel A), with
government provision of all five sets of goods and services. With three major private-cost items removed from the mix
of public goods (Panel B), *1772 subjects continued to choose a tax system reflecting moderate progressivity, even ac-
cepting a negative tax bracket for the poor. But when realistic private replacement costs were built back in, showing a
global tax and out-of-pocket effect, the overall system then looked regressive (Panel C). Compared to the subjects' own
chosen baselines, the bottom line reflected a steep cut in costs (taxes plus out-of-pocket) for the upper income level, a
slight drop for the middle income level, and a dramatic (230 percent) rise in effective burdens on the lowest income
level. By focusing on the “optics” of taxes alone, a preference reversal in the bottom-line effects followed.

Note that aversion to progressivity cannot explain the results, given that subjects (on average) consistently chose pro-
gressive taxes, as Panel A illustrates. Nor can ignorance of the financial effects of public spending cuts explain the res-
ults. We asked subjects a test question about the extra cost per household caused by cuts. Subjects made mistakes, but
the most common error seemed to be simply to count the number of cuts, including defense cuts, which (by specification)
should have had no effect on household spending. Ninety-five percent of the subjects gave the correct answer or chose a
larger effect than we had posited. The mean answer to the test question was 2.53 on a scale from 1-4, where the mean
correct answer was 2.5. In sum, subjects did not underestimate the effects of public spending cuts on net household
costs. And for good measure, we calculated that the results were essentially unchanged when we examined only the sub-
jects who estimated cost correctly, or overestimated it, on the average.

What can explain the results is the disaggregation bias or isolation effect. Even though they knew about the effects
of service cuts on households, subjects looked only (or primarily) at the tax system when adjusting the tax system. They
did not adequately factor in the effect of public spending cuts on the slope of progressivity in the remaining tax sys-
tem. The result was that effective progressivity decreased as the number of cuts increased--disappearing altogether with
enough “downsizing” of government. [FN58]

*1773 G. The “Starve-the-Beast” Phenomenon

Our final example of heuristics and biases affecting ordinary judgments about public finance is the most dynamic and
systematic, because it shows how government policy over time can have effects. Specifically, we examined the
“starve-the-beast” strategy proffered by some current reformers: The idea is to cut taxes now, as a means of cutting
spending later. [FN59] This example allows us to pull together many of the effects found in isolation (pun intended)
above.

As background, consider a familiar debate about government. Politicians, social scientists, and citizens disagree
sharply about the appropriate size of government. The issue captures perhaps the major fault line between parties in two-
party democracies. Some argue that big government is bad, but that people can be led to support it because they do not
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think about long-term issues and thus desire overly generous present programs. [FN60] Others argue that government is
if anything too small, because of pressure for low taxes, which appeal to citizens on the basis of narrow and myopic self-
interest. A common element between the two extremes is the perception that there is a disconnect between the present
and the future; there is an implicit understanding that citizens will fail to integrate their beliefs and actions over time. An-
tigovernment partisans fear that citizens will want programs now, neglecting their long-term costs, and then will be re-
luctant to cut these programs later, such that a bloated Leviathan results. Social Security and Medicare in the United
States are leading case studies for such critics. Pro-government partisans fear that citizens will support tax cuts now, ig-
noring the long-term effects of any resulting deficit (or diminished surplus) on the ability of the government to continue
to provide public goods and services in the future.

The predicates of both of these sets of attitudes stand in stark contrast to the “rational choice” or “rational expecta-
tions” model of politics, where citizens properly integrate their actions over time. Thus, Robert Barro has argued that
government deficits may not even matter, because forward-looking citizens in an overlapping generations framework
will rationally *1774 save today in anticipation of increased taxes tomorrow. [FN61] Conversely, surpluses today can
lead to greater private debt in anticipation of lower taxes tomorrow.

Where does the truth lie? How do ordinary citizens really think? Standard findings in cognitive psychology, most
notably prospect theory and the endowment effect, [FN62] support the popular understanding that the timing of issues
and decisions matters. Once a government program is in place, it will become part of the status quo and can be hard to
cut. Thus, the thumb is on the side of continued government growth. On the other hand, citizens are averse to taxes, a
phenomenon that itself has cognitive psychological dimensions. People react disproportionately to salient taxes and fail
to consider the offsetting benefits of government programs. [FN63] People are also likely to believe that a tax increase is
a loss, making it difficult to raise taxes.

A psychologically savvy political strategy, used by those who favor smaller government, is called “starve the
beast.” [FN64] The idea is to cut taxes before cutting spending, then use the resulting deficit as a political argument to
reduce spending or to reject new spending. Most commentators agree that this strategy has been used by both former
President Reagan and the current president, George W. Bush. In both cases, large deficits resulted from fiscal policies.
Although spending was not cut concurrently with taxes, government may have grown less than it would have without the
tax cuts because the baseline for future judgments changed.

Can the “starve-the-beast” strategy gain public support? Will people support tax cuts now, even with no specified
spending cuts, because of a failure to think through what will happen--that is, because the bifurcation of tax and spending
has created an isolation effect, between tax and spending programs? In our experiments, we presented people with in-
formation about current levels of taxation and spending, and we asked them to adjust both levels to what they would
prefer. We tested three hypotheses about why citizens might accept tax cuts in the absence of spending cuts.

Our first hypothesis was that people simply might not be bothered by deficits. They might prefer lower taxes and
higher spending. When people are asked to adjust rates of taxation and spending, they will tend to choose lower levels of
taxation and higher levels of spending.

*1775 Second, people might think excessively or even exclusively about the short-term. They neglect the fact that
deficits must be covered in the future. More generally, they engage in a kind of optimism bias, [FN65] believing that
matters will work out in the end. In this case, they would favor budget deficits in the short-term and respond differently
when asked about the future than when asked about the present.

Third, people might think differently about tax cuts and spending cuts because public discussion tends to focus on
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taxation as a single large category and on spending as a set of specific programs. When spending is presented as a single
total category, people prefer spending cuts to match tax cuts. When the spending cuts are unpacked, however, people
will oppose cuts in spending on particular programs. [FN66] Deficits result. We tested this instance of an isolation effect
by asking about spending in the abstract and cuts in particular programs.

Overall, we also considered whether responses to the adjustment question are influenced by the starting point. Did
people have an ideal government size in mind? Or were they influenced by the status quo? If people do not adjust to the
same ideal level, then once deficits (or surpluses) are in place, people will not be inclined to remove them immediately.

In our first experiment on point, we presented people with hypothetical government budgets in which taxes and
spending varied independently, leading to deficits, surpluses, or balanced budgets. Taxes and spending levels were set at
15, 20, or 25 percent of GDP in all nine possible permutations (so that tax at 15, spend at 25 would have a large deficit,
and so on). We then asked people for their preferences about taxes and spending in the long-term and short-term. We
compared subjects' preferred levels to the starting levels they were given, and we also considered whether subjects would
adjust completely so as to maintain a constant balance and size of government. Conversely, we considered whether they
would anchor and under-adjust, failing to correct surpluses and deficits. [FN67]

*1776 Figure 3

Preferred Levels of Taxation and Spending

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
(The diagonal line--the one at the 45° angle--represents no change from starting point)

Figure 3 shows subjects' preferred levels of taxation and spending as a function of the starting levels of each. Three
features of the results are especially interesting.

One, subjects preferred lower taxes, reflecting once again a general tax aversion. In the high (25 percent) and medi-
um (20 percent) initial tax conditions, subjects lowered the tax rate. In the low (15 percent) initial tax condition, they
supported a slight but insignificant tax increase, although it is worth noting that the introductory page had set a current
condition default at 20 percent, so subjects might indeed have taken this particular starting point as a tax cut.

Two, subjects generally favored a surplus over a deficit. Preferred levels of taxation were higher than preferred
levels of spending by an average of 1.3 percent of GDP. Surpluses were created because the subjects cut spending *1777
by more than they cut taxes. There was no significant difference between the short-term and long-term conditions. The
optimism-bias hypothesis received no support, nor did any other hypothesis holding that people prefer deficits. No sub-
ject showed a significant pro-deficit inclination across the eighteen cases. [FN68]

Three, subjects adjusted their responses to the posited current balance of spending and taxation, although it was trivi-
al not to do so. This recalls the disagregation and anchor-and-adjustment biases discussed above. [FN69] Subjects easily
could have maintained a constant level of tax and spending independent of the artificially set initial conditions, but they
did not. Responses depended on the starting levels of both spending and of taxation. But subjects did not go far enough
to maintain a constant level of taxes, spending, or the balance between them, showing once again an anchor and under-
adjustment effect. The upshot was that their preferences led to significant surpluses when surpluses were already present
or even when the budget was balanced. When deficits already existed, however, they were maintained.
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This experiment revealed that subjects are generally tax averse but are also deficit averse. Given free rein, people
generally support cutting taxes but aim to balance the budget by cutting general levels of spending even more. They are
not naively optimistic, but are influenced by initial conditions, however thinly framed or presented.

A second experiment in this vein tested the specific hypothesis that people prefer spending cuts in the abstract but not
in particular. The second experiment was similar to the first, except that we removed the short-term condition because
we found no short-term/long-term divergence. We also added a new condition for subjects to make particular judgments
about categorical spending. We attempted to approximate the major categories of spending in the U.S. federal
budget. In this way, we tested an identified-victim bias--the idea that people oppose particular budget cuts, even though
they are happy with spending reductions in the abstract. [FN70]

Specifically, we set tax and spending levels at 16, 20, and 24 percent of GDP. We asked the subjects to adjust the
levels, as in the prior experiment. Screens were presented in two sets of pairs. In the first set, “Tax 1” and “Total
Spend” were precisely parallel to the tax and spending questions in the prior experiment. In the second set, “Tax 2” and
“Category Spend,” we asked the same question about tax level but asked about spending by budget categories.

*1778 Figure 4

Levels of Taxation and Spending Implied by Judgments

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
(Taxation questions are dashed lines spending questions are solid lines)

Figure 4 shows the mean judgments for the four conditions. In Tax 1 and Total Spend, subjects wanted less spending
and less taxation on the whole, especially when the starting level of each was high, confirming the results of the prior ex-
periment. As before, too, subjects made some attempt to adjust toward a constant level of desired tax and spending, but
not enough to remove the influence of the starting point (perfect adjustment would have made the lines horizontal, with
tax and spending invariant to starting point). Because of this under-adjustment, all deficits and surpluses remained in-
completely corrected. On the whole, however, subjects favored neither surpluses nor deficits, although they favored re-
ductions in both spending and taxation.

Tax 1 and Tax 2 did not differ significantly. In all trials, subjects wanted on average to cut taxes, except when these
were already at the lowest level in *1779 the range, here 16 percent. But subjects did not integrate their tax decisions
with their attitudes on spending, as noted above, such that deficits persisted.

Total Spend and Category Spend, however, differed significantly. Although subjects adjusted Category Spend some-
what by reducing spending more when initial spending was higher, the amount of adjustment (change from the starting
point in Figure 4) was a mere 7 percent of the amount of the downward adjustment found in Total Spend. Moreover, the
Category Spend and Tax 2 judgments together implied much higher deficits than the starting point on the aver-
age. Subjects wanted to cut taxes but did not want to change spending significantly when, and only when, they were
faced with questions by specific category of spending.

Figure 5
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Category Spending Changes, in Percent of Spending

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
(Calculated both as if all categories were equal parts of the budget, and the actual percents given to the subjects)

*1780 Figure 5 shows desired overall spending changes by category. It does so both for the actual changes, calcu-
lated on the assumptions given to the subjects about the relative spending on each category, and for changes under an
“equal” condition in which each of the six categories was assumed to be equivalent: that is, on the (incorrect) assumption
that each category took up one-sixth of the total spending listed (92 percent of all government spending). It is apparent
that subjects were willing to cut some spending. Their favorite target for cuts was foreign aid. But, interestingly, foreign
aid is already a small share of the U.S. budget--some suggestive evidence that popular opinion matters. If foreign aid
were a major item of expenditure, subjects would have been making significant cuts. Yet analysis of the data even on the
assumption that all categories were equal in spending (as shown in Figure 5) does not change the main result. Although
spending cuts were greater when analyzed this way (because subjects were greatly cutting the small category of foreign
aid), spending was still substantially greater than it was chosen to be by the very same subjects in Total Spend, the condi-
tion in which spending cuts were made globally. The overall deficit was also therefore much greater when calculated us-
ing the category spend responses. It appears that a primary reason why subjects were reluctant to cut particular categories
was because these categories were identified, and made salient, versus lumped together and kept nonsalient and abstract.

In sum, we found no support for two hypotheses about why the “starve-the-beast” strategy might gain political sup-
port. People do not favor deficits, even in the short-term. Nor are people naively optimistic that deficits today will some-
how disappear tomorrow. We found strong support, however, for a third hypothesis: People favor spending cuts in gener-
al but not in particular. The “starve-the-beast” strategy can work--in the sense of getting subjects to support policies of
tax cuts today that they would not otherwise support--by separating out decisions about tax and spending, making the
former concrete while keeping the latter abstract, thereby generating the conditions for an isolation effect to take hold.

III. Why It Matters

Why do these various heuristics and biases in understanding and accepting redistributive public finance programs,
which we grouped under the common label of isolation effects, matter? We realize that there is still much work to be
done in connecting our findings to actual tax systems, *1781 which are the product of complex and multilayered political
processes. [FN71] But we have a strong belief that these isolation effects are relevant. Citizen input matters. Actual pub-
lic finance systems show a tendency towards hidden taxes, the income tax does not compensate for the relative lack of
progressivity in other tax systems, privatization seems to affect redistribution, and deficits appear to arise, persist, and af-
fect policy decisions.

We address in this section the prescriptive challenges in moving from the is of cognitive bias in the understanding of
tax to any compelling ought. [FN72] It is important to attempt this movement. There is a tendency to conclude that if tax
and other public finance systems appeal to popular perceptions, so much the better, because there will be psychological
gains from putting the pain of tax in its most pleasing light. We believe that this happy tale is wrong-- dangerously
wrong--for several reasons.

First, as we have stated throughout, even psychologically pleasing taxes have real effects. In particular, pleasing
taxes can be inefficient, violating the first prong of the optimal welfare-economics analysis. The corporate tax is a lead-
ing example of a popular hidden tax. Although the tax seems to please people because it does not strike them as a
“tax”--or at least not one that they personally pay--a corporate tax has real effects on prices and other allocative de-
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cisions. If the distorting costs of the tax are higher than those of any alternative equal revenue-raising measure, then,
ceteris paribus, society is paying a real welfare cost for its psychological preferences. In such a case, the first prong of
the optimal welfare economics approach cannot be followed because people will not accept efficiency-enhancing or
wealth-maximizing reforms on account of their cognitive errors.

Second, and perhaps worse, equity can suffer from cognitive errors as well. Equity can be pitted against efficiency in
a tradeoff not mandated by the optimal welfare-economics approach. Psychologically pleasing hidden taxes, such as cor-
porate income ones, generally will not be as progressive as subjects themselves desire taxes to be in the abstract. If the
isolation or disaggregation effect were not so widespread, this equity effect may not matter all that much, although the
efficiency losses noted in the prior paragraph would still occur. Society could have as many regressive taxes or sur-
charges *1782 as it desired, as long as it had a single system, such as the personal income tax, in which to redistribute.
We have seen, however, that ordinary subjects have a hard time understanding extreme progressivity in any single sys-
tem, viewed in isolation. This fact counsels against the earned income tax credit's strategy, of using a negative income
tax bracket to offset positive taxes elsewhere, [FN73] because the negative tax becomes salient and draws fire. The re-
former concerned with redistribution needs to look at all tax systems individually because the polity will not adequately
integrate them. The same tension is evident in the privatization effect. The two-part optimal welfare-economics analysis
suggests that efficiency alone should dictate whether the government provides a good or service. But because ordinary
subjects have a difficult time integrating the effect of spending cuts or government downsizing on the residual tax sys-
tem, bottom-line redistribution can suffer on account of even an efficiency-enhancing reform. The paretian constraint
will not hold with privatization; the rich will get richer, the poor, poorer.

These two findings--that equity and efficiency can both suffer on account of prevalent heuristics and biases-
-constitute major ethical challenge to the status quo, and to traditional welfare economics. They are thus our principal
concerns. Consistent with many other researchers in diverse disciplines, we have found that most subjects want at least
moderate redistribution, viewed as a baseline matter. Yet citizen support for redistribution can change with the institu-
tional setting. This is puzzling and troubling. And thinking about public finance raises still other concerns.

Third, for example, the resolution of public finance matters can be fragile and volatile, as equivalent frames can shift
public opinion. Instability in public finance systems is itself a bad because it alone reduces welfare. [FN74] Cognitive
psychology suggests that people's preference shifts or reversals can obtain with no change in the underlying substance, so
it is not a matter of people seeing the light and adopting “better” resolutions of public finance issues. People will simply
choose more progressivity if they can be led to think in percentage terms, and less in dollar terms. They will choose
policies that can be understood as bonuses, and then reject the same policies when they come to see them as penalties.
This back and forth, on purely formal grounds, is problematic.

Fourth, given the importance of framing and related effects, politics will reward rhetoric over substance. “Great com-
municators” will be prized, not because they advocate “better” policies, but because they make their *1783 policies
sound better to voters. This diverts political resources from the potentially welfare-enhancing study of substantive policy
effects to the purely formal rhetorical presentation of matters. This leads to the next concern, which is especially great.

Finally, and perhaps most disturbingly, a skilled politician or political party can manipulate public opinion and get a
public finance system in place that conflicts with prevalent democratic preferences. Suppose for example that a politi-
cian or party wanted to reverse course, and to reduce the degree of redistribution prevailing throughout public finance
systems. Our research provides an eerie roadmap for success. Our findings suggest that a policy position to lessen social
redistribution would likely lose in a straight up or down vote because a majority of people favor at least moderate redis-
tribution. [FN75] The rhetorically skilled politician, however, could effect a collective preference reversal. She might
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first choose hidden taxes, with a regressive incidence, and raise money through a series of relatively flat surcharges not
labeled as taxes. People would likely support these, and a surplus might even result. Larger surpluses might follow from
selective “privatization” of government goods and services, reducing the need for taxes. Cuts could then be made to the
most salient tax--the income tax--which would continue to reflect moderate progressivity, even as its importance in the
overall budget declined. Indeed, the politician could take this a step further, and separate out the topics of tax and spend-
ing cuts, cutting taxes now and postponing spending cuts until later. The resulting deficit would curtail government
growth, and it could lead to replacement taxes less progressive than the initial baseline; ultimately, the pressures of the
deficit and tax aversion would lead to support for even category spending cuts. The net result would be a smaller govern-
ment and less dependence on the single remaining progressive tax system, a tax system that would continue to have only
moderate levels of progressivity. Overall, the series of steps would lead to dramatically less redistribution than the people
themselves wanted at the outset, and along the way there would be many “losers,” concentrated in the lower-income
classes. The cumulative changes would fail to meet the basic paretian constraint. Of course, the astute observer might no-
tice that this is what has been done in the United States, under Republican Party leadership, beginning with Ronald Re-
agan in 1981. [FN76]

*1784 IV. What Is To Be Done?

We hope to have motivated readers and related researchers that how ordinary citizens perceive public finance sys-
tems is important, and that the stakes for collective social welfare in improving thinking about taxing and spending can
be large. In our ongoing work, we have only begun to think about systematic solutions to these problems.

To start the analysis, consider our final result on “starving the beast.” Our research shows that the strategy might
work to effect a preference reversal in the citizenry, getting the people to support deficits and spending cuts against their
own initial judgments. The key to the technique's success is to match specific tax cuts today--which subjects will sup-
port--with the abstract, general idea of spending cuts today, which subjects will also support. If tax cuts today must be
matched by specific spending cuts today, then the opposition to both specific cuts and deficits is likely to preserve the
status quo. On the other hand, if the tax and spending decisions can be separated in time and (logical) space, then the spe-
cificity of the spending cuts can recede, and a disaggregation bias effect can take hold. Subjects will focus on the tax cuts
alone, where a generic tax aversion will lead them to support cuts. A budget deficit results. Once this deficit is created,
the preference for fiscal prudence causes people to want to raise taxes and cut spending. But these desires are not strong
enough to reduce the deficit to zero, even when people are asked about the “long run.”

There is inconsistency here, and it does not seem to follow from a simple optimism bias. It is not that subjects seem
to have a naive belief that things somehow will be better tomorrow, miraculously closing the deficits without the pain of
tax increases or spending cuts. Rather the inconsistency follows from a failure properly to anticipate the difficulty in
making specific cuts tomorrow--the depth of the endowment effect. At a high level of generality, the “starve-the-beast”
strategy works by pairing a specific (salient) tax cut with an abstract (nonsalient) set of spending cuts.

This conceptualization suggests two broad ways for governments to avoid deficits. One way is to keep everything
abstract: to pass laws about balanced budgets, as in the form of constitutional restrictions. Our experiments showed that,
in the abstract, subjects supported fiscal balance. Many state governments in the U.S. are indeed required to have bal-
anced budgets each year, and the U.S. government has occasionally tried to bind itself in advance by various budgetary
rules.

*1785 An alternative is to make everything concrete and specific. We could break taxes down into categories ear-
marked for particular services, as in the case of the various wage taxes in the United States. If citizens come to think of
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each tax as linked with a particular service, they may be less willing to cut taxes. [FN77] This could help explain why the
Social Security and Medicare payroll tax in the United States, now the largest tax for most American taxpayers, is also
the one major federal tax that has never been cut. [FN78] This alternative would probably lead to a larger, more active
government than the first method (binding in the abstract).

It may also be possible simply to confront people with the conflict in their opinions. Advocates of larger government
are often tempted to answer their opponents who want to cut both taxes and spending by saying, “O.K., but where? Ex-
actly what do you want to cut?” The usual answer, “government waste,” may stop working after a while, given that prac-
tically every politician elected to public office has been against “waste.” But then that would be rational, as politics sel-
dom are.

These reflections lead to our final thoughts on three broad approaches to mitigating the problems we have noted.

A. Individual-Level Education

Possibly the most common grounds for hope is to help individuals become consistent in their judgment and decision-
making through “debiasing”--public education being perhaps the best mechanism. Our experiments give some, but rather
little, grounds for hope here. The experiment on hidden taxes showed that people react somewhat to an explanation that
hidden taxes are less progressive than the income tax, or to the fact that deductions under a progressive income tax have
a regressive effect. But they did not react much to these explanations. People seemed more driven by a visceral opposi-
tion to the income tax. We also have little reason to believe that such debiasing would endure. In other cases, as in the
work on disaggregation bias with multiple tax systems, our experimental designs made matters quite transparent. Sub-
jects simply had to be globally consistent, and yet they were not. These and other related findings give us reasons to
doubt that individual-level debiasing or education will eradicate the root problem.

*1786 This is not surprising. Situating heuristics and biases in a basically rational framework, we see that most such
biases are handy rules of thumb or guides to action in most cases. The isolation effect reflects a person's prudential prin-
ciple of paying attention only, or mainly, to what is in front of him or her. Experts can transcend or at least mitigate these
biases in specific contexts, [FN79] but how can we get the ordinary citizen to think better--more consistently--about pub-
lic finance? The subject matter is complex, though all of our experiments concerned important issues and we took pains
to present the information simply. Thinking about specific public finance issues is an unfamiliar activity to all but a small
handful of experts. Precise questions such as those about marriage penalties, child-care credits, private Social Security
accounts, and increased user fees are ever-changing. Perhaps worst of all, the stakes for the individual citizen in becom-
ing better informed are extremely low. For one thing, the dollars-and-cents consequences of incremental decisions to or-
dinary citizens are often insignificant. For another thing, individual citizen input is limited to single votes in crude, multi-
issue, winner-take-all elections. It is hard to expect that ordinary citizens, consumed enough with far more pressing mat-
ters, can or will become consistent decisionmakers on complex public finance subjects. [FN80] More hope might lie in
better voting procedures. [FN81]

On the other hand, debiasing might not be so hard if people could learn to think more logically and consistently, like
economists and other social scientists do. Economics is complicated in part because it attempts to take many factors into
account simultaneously. The discipline overcomes isolation effects by looking at indirect and hidden effects. But eco-
nomics also simplifies by integrating. Often the simplification is striking. Simple principles like “conservation of
money” (analogous, perhaps to conservation of mass in Newtonian physics) or “no free lunch” can make public policy
easier to understand. Such principles would lead to immediate questions about how tax cuts will be covered, who will
pay after privatization, and so on. It is not hard to learn that truly free lunches are rare. Perhaps economics should be a
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requirement for high school graduation. [FN82]

*1787 B. System-Level Changes

Another possibility for structural reform would be to leave individuals to be individuals, and to implement system-
wide changes instead. We consider here two broad possibilities, the first anticipated by our prior discussion of “starving
the beast.”

1. Institutional and Constitutional Constraints

One promising path for further exploration is to put in place constitutional or other legal constraints. The
“starve-the-beast” analysis supports the wisdom of such constraints: In times of cool, global reflection, consistent and
sensible policy outcomes might prevail. Thus, for example, “balanced budget” amendments or rules would create con-
straints that, our research has found, most subjects would favor. “Paygo” mechanisms requiring legislators to tie tax cuts
to specific spending cuts may also improve policy outcomes. [FN83] Other ideas include requiring the government to
produce “fiscal impact statements,” along the lines of environmental impact statements, to make the effects of various
fiscal actions more transparent. A helpful analogy in tax policy is the “tax expenditure” budget championed by Stanley
Surrey. [FN84] This budget requires the government to list, as a form of expenditures, the various amounts of foregone
revenue occasioned by deductions, exclusions, and credits in the Internal Revenue Code. Although there are inevitably
questions and controversies in arriving at definitions and figures, [FN85] the device has served a kind of consciousness-rais-
ing or debiasing function. Of course, such informational mechanisms, alone, may not always produce results; one won-
ders if the annual statement of accrued Social Security benefits that American taxpayers receive each year does any more
than confuse them. [FN86] This leads us back to the idea of tying government's hands to some mast, as with constitution-
al constraints.

*1788 2. Competition

A more fundamental idea is to look to the example of private markets, where competition selects the more efficient
producers notwithstanding widespread cognitive error. After all, in private markets, ordinary actors (typically con-
sumers) can easily be lead astray by their heuristics and biases. Yet market forces serve as a kind of arbitrage mechan-
ism, lessening, if not altogether eliminating, the effects of individual biases. [FN87] Thus, for example, financial markets
such as the stock market ought to feature efficient pricing, as long as there are enough rational actors without liquidity
constraints to set things aright; consumer markets likewise tend towards marginal cost pricing. The irrational heuristics
of some are a source of profit for others; this is a kind of “arbitrage” of irrationality, in which one person's mistake is an-
other's gain.

Competition seems to play some role in public finance. Consider that the general hidden tax bias suggests that all
taxes should be hidden, and thus that the corporate tax in particular should be quite large. Yet corporate taxes in the
United States and other advanced democracies are limited and falling. [FN88] Why? A compelling answer is that capital
is fluid, such that any overly high corporate tax rates would lead companies to locate elsewhere. Indeed, competition
might lead to the elimination of the tax, which is not necessarily a bad thing. In general, creating competition across fisc-
al units might push public finance in a more optimal direction, away from wastefulness or inefficiency. [FN89]

But arbitrage in public settings has its limits. Arbitrage against heuristics and biases is a private good in private mar-
kets, but a public good in public markets. The private actor, noticing an anomaly in private markets, can profit from her
insight: The invisible hand of competition works to effect marginal cost pricing, for example. In the public sphere, in
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contrast, an *1789 actor who notices an inefficient tax or spending program--a violation of the first prong of the optimal
welfare-economics analysis--cannot thereby capture any gains for herself or even her party. Public goods are predictably
undersupplied. [FN90] Thus, for example, one is hard pressed to find a major politician or political party campaigning
against hidden taxes such as the corporate income tax. [FN91]

More generally, the arenas in which competition can occur are limited and inconsistent. Consider some possibilities.

a. Politics

Politicians compete, of course, for votes and increasingly for money. But they do not necessarily compete on the
basis of wealth maximization, to which private markets relentlessly head. Rather, as we have noted, politicians might
compete on the basis of their purely rhetorical success and thus can exacerbate, not lessen, the effects of citizen heurist-
ics and biases.

b. Investment

To some extent, government can compete for investment, including the location of plants that employ work-
ers. However, this kind of competition is often destructive in several ways. [FN92] Governments often pay too much in
a “winner's curse” phenomenon. [FN93] And they end up providing subsidies to some industries at the expense of others
that might be more productive. The biases of politics towards the immediate and the salient once more can lead public
policy astray.

c. Immigration and Emigration

In principle, people can vote with their feet. [FN94] Greater competition among governments under a regime of free
exit and entry could lead to more people living in places with better systems of public finance overall. To some *1790
extent, the states of the United States compete in this way. [FN95] Such competition also occurs now among nations for
immigrants, who often risk their lives to escape nations that are very badly governed. Yet, it is not clear that nations even
benefit from expanding populations or want the immigrants who want to come. Thus, competition among governments is
probably not a complete, long-term solution.

In sum, the idea of competition in public finance settings seems attractive, and it might work in some
ways. However, many of the ways in which it might work have problems and do not offer easy answers to all of the
challenges raised by behavioral public finance.

3. Role of Experts

Finally, another possible way out of the problem of widespread cognitive bias is to take matters out of the hands of
the people and ordinary legislatures, as has been done in other areas such as environmental regulation and drug approv-
al. Legislators tend to micromanage tax, which leads to a complicated tax code built by accretion, like a coral reef.
[FN96] Could citizens come to trust a government agency that designed the tax code itself? The legislature would give
the agency general guidance, as it does to the Food and Drug Administration, say. It also would be able to take away any
powers given.

Arguably, large governments have been turning over more power to regulatory agencies. Justice Stephen Breyer has
described such changes in France, and has advocated similar changes in the United States (for risk regulation in particu-
lar). [FN97] Cass Sunstein has shown in detail how this sort of idea might work. [FN98] Central banks have essentially
de-politicized the setting of interest rates. What may be crucial, however, is that citizens have sufficient understanding of
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the domains in question so that they can trust the regulators. Although we cannot expect everyone to be able to think like
an economist, we can more reasonably expect that secondary education would lead people to understand, in the context
of a few examples, what it is that economists try to do, and how. [FN99]

*1791 Conclusion

Our primary concern in this Article has been with how ordinary people think about redistribution through a public tax
and transfer system, and how widespread cognitive errors might interfere with a welfare improving, optimal public fin-
ance system. We have presented evidence of several distortions in judgments about redistribution. Some are minor, such
as the effect of presenting information in percentage versus dollars terms. Others are more serious:

• People dislike penalties and feel that they should fall more heavily on the rich, while the poor should get bonuses;
the preferred distribution depends, however, on whether a difference is described as a penalty or bonus.

• Judgments are affected by whether or not something is described as a “tax,” even when the consequences are held
constant.

• People prefer hidden taxes in part because they do not think through to the next step of who actually will pay them.
When they are prompted to think about this, their support for hidden taxes declines, but not dramatically.

• People prefer tax deductions to direct subsidies in part because they do not think about the regressiveness of deduc-
tions under a progressive marginal rate system. When prompted to think about distributional effects, their support for de-
ductions declines, but again not dramatically.

• When people are asked to make judgments about a distribution, they isolate what they are asked to distribute, ignor-
ing the possibility of using distribution in one system to correct maldistribution elsewhere.

• Similarly, people, even when they favor progressive taxation, fail to compensate in the tax system for the regressive
effects of spending cuts.

• People favor lower taxes and lower government spending in general, but they are unwilling to cut specific programs
anywhere near enough to constitute the general cuts they say they want.

We have focused on the isolation effect as an explanation for this panoply of phenomena. People make judgments
about what is in front of their noses. They ignore logically connected information and data that is “offstage,” however
slightly. This natural tendency leads to instability, easy manipulation, and attempts to hide possible consequences of pub-
lic fiscal policies as a part of winning support for them. All too often, the result is that redistributive policies are under-
mined because people do not think about the distributional consequences of some policy change, such as privatization or
the use of tax deductions. Our work thus helps to understand *1792 some of the difficulties of making democracy work.
In public finance, everyone primarily wants good outcomes, but democracy still does not quite produce them.

We also have suggested various ways to remedy these effects, such as through education, and redesigning institu-
tions, for example, by relying more heavily on expert regulatory agencies to design tax policy. These answers are far
from final. Our hope is that, in the long run, better understanding of the imperfections of democratic government can
bring it closer to perfection. We can see no better alternative to democracy itself for answering its own challenges.
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Harberger, On the Use of Distributional Weights in Social Cost-Benefit Analysis, 86 J. Pol. Econ. S87 (1978). For criti-
cisms of the Kaplow-Shavell argument, see Ronen Avraham et al., Revisiting the Roles of Legal Rules and Tax Rules in
Income Redistribution: A Response to Kaplow & Shavell, 89 Iowa L. Rev. 1125 (2004); Logue & Avraham, supra note
2; Chris William Sanchirico, Deconstructing the New Efficiency Rationale, 86 Cornell L. Rev. 1003 (2001); Chris Willi-
am Sanchirico, Taxes Versus Legal Rules as Instruments for Equity: A More Equitable View, 29 J. Legal Stud. 797
(2000). For one among several replies by Kaplow and Shavell, see Kaplow & Shavell, Should Legal Rules Favor the
Poor?, supra.

[FN5]. See, e.g., Richard A. Musgrave & Peggy B. Musgrave, Public Finance in Theory and Practice 4 (5th ed. 1989);
Stiglitz, supra note 2, at 27.

[FN6]. It is compelling to consider that tax or other “redistributive” programs are better understood as setting the normat-
ively appropriate initial distribution of material resources, as opposed to their redistribution. See, e.g., Liam Murphy &
Thomas Nagel, The Myth of Ownership: Taxes and Justice 7-10 (2002); David Duff, Private Property and Tax Policy in
a Libertarian World: A Critical Review, 18 Canadian J.L. & Jurisprudence 23, 30-31 (2005). For ease of exposition,
however, we follow convention and write about the distributive prong of the optimal welfare economics approach as be-
ing “redistributive.”

[FN7]. See R.H. Coase, The Firm, the Market, and the Law 179-85 (1988).

[FN8]. A public good is one whose benefits are nonexcludable and not rivalrous (one person's enjoyment does not affect
another's). Harvey S. Rosen, Public Finance 53 (4th ed. 1995).
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[FN9]. See Michael Rothschild & Joseph Stiglitz, Equilibrium in Competitive Insurance Markets: An Essay on the
Economics of Imperfect Information, 90 Q.J. Econ. 629 (1976).

[FN10]. For example, Kyle Loque and Ronen Avraham, in work addressing the Kaplow-Shavell approach, raise ques-
tions of whether all goods are truly commensurate with money. Logue & Avraham, supra note 2, at 169 n.38. Richard
Bird and Eric Zolt raise questions about the practical administration and political feasibility of redistributive taxes in de-
veloping countries, suggesting that redistribution can best be effected by the “transfer” prong of a tax and transfer system
(a result to which our research lends support, as discussed infra note 58). Richard M. Bird & Eric M. Zolt, Redistribution
via Taxation: The Limited Role of the Personal Income Tax in Developing Countries, 52 UCLA L. Rev. 1627; see also
Louis Kaplow, Optimal Income Transfers 1-3 (2004) (unpublished manuscript, on file with authors). Christine Jolls, tak-
ing a behavioral economics approach, suggests that optimism and other biases, such as the use of “mental accounts,” re-
lated to our invocation of the isolation effect, discussed infra note 20 and accompanying text, mean that nontax systems
are often better at redistribution than tax systems are. Christine Jolls, Behavioral Economics Analysis of Redistributive
Legal Rules, 51 Vand. L. Rev. 1653, 1669-73 (1998).

[FN11]. See, e.g., Choices, Values, and Frames (Daniel Kahneman & Amos Tversky eds., 2000); Judgment Under Un-
certainty: Heuristics and Biases (Daniel Kahneman et al. eds., 1982).

[FN12]. A characteristic finding of the cognitive psychology literature is that subjects answer questions differently that
present the same choices in different words--for example, half empty versus half full, child bonus versus child penalty.
See generally sources cited supra note 11.

[FN13]. We hasten to add that we are not stating, by fiat, what this “right” level of redistribution is. We follow the stand-
ard economics approach of remaining agnostic on this question. See, e.g., Kaplow & Shavell, supra note 3, at 27; Logue
& Avraham, supra note 2, at 157. Rather we mean that the overall system may not effect the level and type of redistribu-
tion that citizens themselves desire, because of framing and other effects.

[FN14]. Thomas Griffith makes a related but different point in a recent article. Thomas D. Griffith, Progressive Taxation
and Happiness, 45 B.C. L. Rev. 1363, 1398 (2004). Griffith argues that people oppose progressive taxation even though
these very taxes make them happy, because they misestimate the effects of declining marginal utility and positional
status. Griffith's argument tracks the concept explored by Daniel Kahneman, of a distinction between people's decision
versus experienced utility, whereby people systematically use the “wrong” weights, by their own lights, in reaching de-
cisions. See Daniel Kahneman, Experienced Utility and Objective Happiness: A Moment-Based Approach, in Choices,
Values and Frames, supra note 11, at 673. This is an example of dynamic inconsistency manifesting itself over time. The
inconsistency we find and explore in this Article is, in contrast, static. Our concerns are with what Kahneman would call
decision utility: We find that people are inconsistent in making decisions in the present tense.

[FN15]. Gini coefficients are measures of inequality in income distribution in populations. They vary from zero, indicat-
ing perfect equality where everyone has the same income, to one, indicating perfect inequality where one household has
100 percent of the country's income. Office for Nat'l Statistics, Measuring Inequality in Household Income: The Gini
Coefficient, available at http://www.statistics.gov.uk/about/methodology_by_ theme/gini/default.asp.

[FN16]. See, e.g., Richard H. Thaler, The Winner's Curse: Paradoxes And Anomalies of Economic Life (1992). Behavi-
oral economics also has important roots in the work of Herbert Simon on “bounded rationality.” Herbert A. Simon, A Be-
havioral Model of Rational Choice, 69 Q.J. Econ. 99 (1955). Daniel Kahneman and Amos Tversky advanced the field
considerably beginning in the 1970s; the field reached full flower with the award of the Nobel Prize in Economics to
Kahneman in 2002. Researchers such as Richard Thaler have applied the insights to standard consumer or financial set-

52 UCLALR 1745 Page 30
52 UCLA L. Rev. 1745

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.                                Justice and Society,  
                                        Summer 2009 
                                               Page -210-

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3041&FindType=Y&SerialNum=0305053695
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3041&FindType=Y&SerialNum=0305053695
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1277&FindType=Y&ReferencePositionType=S&SerialNum=0110399529&ReferencePosition=1669
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1277&FindType=Y&ReferencePositionType=S&SerialNum=0110399529&ReferencePosition=1669
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1101&FindType=Y&ReferencePositionType=S&SerialNum=0303902219&ReferencePosition=1398
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1101&FindType=Y&ReferencePositionType=S&SerialNum=0303902219&ReferencePosition=1398


tings.

[FN17]. See, e.g., Jonathan Baron, Thinking and Deciding 277-302 (3d ed. 2000).

[FN18]. Transitivity holds that if a person prefers good or choice set A to B, she should not also prefer good or choice set
B to A.

[FN19]. Richard H. Thaler, Toward a Positive Theory of Consumer Choice, 1 J. Econ. Behav. & Org. 39, 45 (1980), re-
printed in Richard H. Thaler, Quasi Rational Economics 3, 9 (1991).

[FN20]. Lorraine Chen Idson et al., Overcoming Focusing Failures in Competitive Environments, 17 J. Behav. Decision
Making 159, 159-61 (2004); Steven K. Jones et al., Choices and Opportunities: Another Effect of Framing on Decisions,
11 J. Behav. Decision Making 211, 211-14 (1998); Paolo Legrenzi et al., Focusing in Reasoning and Decision Making,
49 Cognition 37, 38-39 (1993); Edward J. McCaffery & Jonathan Baron, The Humpty Dumpty Blues: Disaggregation Bi-
as in the Evaluation of Tax Systems, 91 Organizational Behav. & Hum. Decision Processes 230, 232 (2003); Daniel
Read et al., Choice Bracketing, 19 J. Risk & Uncertainty 171, 172-73 (1999).

[FN21]. Richard H. Thaler, Mental Accounting and Consumer Choice, 4 Marketing Sci. 199 (1985), reprinted in Quasi
Rational Economics, supra note 19, at 25.

[FN22]. Incidence concerns the subject of who ultimately bears the burden of a tax. See, e.g., Arnold C. Harberger, The
Incidence of the Corporation Income Tax, 70 J. Pol. Econ. 215 (1962). Efficiency analysis concerns the welfare loss or
“deadweight costs” of various alternative taxes.

[FN23]. Baron, supra note 17, at 44-46.

[FN24]. In the interests of general readership, we omit almost all technical statistical terms and analyses in this Article.
Formal analysis is readily available in the underlying, cited studies.

[FN25]. See, e.g., Linda Babcock et al., The Propensity To Initiate Negotiations: A New Look at Gender Variation in Ne-
gotiation Behavior (2002) (unpublished paper presented at the 15th Annual Conference for the International Association
of Conflict Management, June 9-12, 2002).

[FN26]. See, e.g., Peggy A. Hite & Michael L. Roberts, An Experimental Investigation of Taxpayer Judgments on Rate
Structure in the Individual Income Tax System, 13 J. Am. Tax'n Ass'n 47 (1991).

[FN27]. See id. at 49-50.

[FN28]. McCaffery & Baron, supra note 20, at 233.

[FN29]. See generally Daniel Kahneman & Amos Tversky, Variants of Uncertainty, 11 Cognition 143 (1982), reprinted
in Judgment Under Uncertainty: Heuristics and Biases, supra note 11, at 509; Paul Slovic et al., Violence Risk Assess-
ment and Risk Communication: The Effects of Using Actual Cases, Providing Instruction, and Employing Probability
Versus Frequency Formats, 24 Law & Hum. Behav. 271 (2000).

[FN30]. Edward J. McCaffery & Jonathan Baron, Framing and Taxation: Evaluation of Tax Policies Involving House-
hold Composition, 25 J. Econ. Psychol. 679, 692-95 (2004).

[FN31]. Id. at 698-700.
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[FN32]. Paul Slovic and his colleagues found just such selective use of metrics by experts in seeking to influence public
opinion. See Slovic et al., supra note 29, at 292-93.

[FN33]. Thomas C. Schelling, Economic Reasoning and the Ethics of Policy, 63 Pub. Interest 37, 53-56 (1981).

[FN34]. McCaffery & Baron, supra note 30, at 685.

[FN35]. Id. at 688.

[FN36]. Edward J. McCaffery & Jonathan Baron, Heuristics and Biases in Thinking About Tax, 96 Proc. Ann. Conf. on
Tax'n 434, 438 (2003).

[FN37]. “No new taxes” was the infamous pledge of the elder George Bush, 41st President of the U.S.; his alleged viola-
tion of the pledge is said to have cost him reelection. We also have been informed by experts who advise on global tax
reform that citizens often vehemently oppose user fees for services that they perceive as “free,” that is, paid through gen-
eral taxes. Thanks to Richard Bird for discussions on point.

[FN38]. For more on the hidden tax bias discussion, see infra Part II.D.

[FN39]. This is a general finding of our “starve-the-beast” experiments, reported below. For general polling data reach-
ing similar conclusions, see a compilation of different polls on the federal budget and taxes, available at ht-
tp://www.pollingreport.com/budget.htm [hereinafter Federal Budget and Taxes].

[FN40]. Catherine C. Eckel et al., An Experimental Test of the Crowding Out Hypothesis, 89 J. Pub. Econ. 1543 (2005).

[FN41]. James Andreoni, An Experimental Test of the Public-Goods Crowding-Out Hypothesis, 83 Am. Econ. Rev.
1317, 1325-26 (1993).

[FN42]. Of course, the question of the ultimate incidence of the corporate tax is among the hardest practical questions fa-
cing public finance. See, e.g., Harberger, supra note 22.

[FN43]. Edward J. McCaffery, Cognitive Theory and Tax, 41 UCLA L. Rev. 1861, 1874-86 (1994), reprinted in Behavi-
oral Law and Economics 398, 400-08 (Cass R. Sunstein ed., 2000).

[FN44]. Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision Under Risk, 47 Econometrica
263, 274-77 (1979).

[FN45]. Daniel Kahneman et al., Anomalies: The Endowment Effect, Loss Aversion, and Status Quo Bias, J. Econ. Per-
spectives, Winter 1991, at 193, 194-97.

[FN46]. McCaffery & Baron, supra note 30.

[FN47]. The principal experiment we report also involved an attempt at educating subjects, a theme to which we return in
conclusion. See infra Part IV.A.

[FN48]. The four types of insurance were health, disability, unemployment, and “terrorism” insurance for property.

[FN49]. This adds to the argument of Bird and Zolt, supra note 10, against using progressive income taxes to redistribute
wealth in developing countries.
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[FN50]. See generally Deborah A. Geier, Integrating the Tax Burdens of the Federal Income and Payroll Taxes on Labor
Income, 22 Va. Tax Rev. 1 (2002); Deborah A. Geier, The Payroll Tax Liabilities of Low- and Middle-Income Taxpay-
ers, 106 Tax Notes 711 (2005); Andrew Mitrusi & James Poterba, The Distribution of Payroll and Income Tax Burdens,
1979-1999, 53 Nat'l Tax J. 765 (2000).

[FN51]. McCaffery & Baron, supra note 20, at 234-35.

[FN52]. Ten subjects did not respond differently at all when they were asked for total tax or the other tax. The results
were essentially the same when these subjects were removed from the analysis.

[FN53]. Additionally, compare the results in Table C. Even after adjustment, the level of taxation in these two conditions
is about the same, yet subjects favored a far less graduated overall tax system when the given income tax was flat, in
Row 8, then when graduated, in Row 6.

[FN54]. Amos Tversky & Daniel Kahneman, Judgment Under Uncertainity: Heuristics and Biases, 185 Science 1124,
1128-30 (1974), reprinted in Judgment Under Uncertainty: Heuristics and Biases, supra note 11, at 3, 14-18; Daniel
Kahneman et al., Economic Preferences or Attitude Expressions?: An Analysis of Dollar Responses to Public Issues, 19
J. Risk & Uncertainty, 203, 225-28 (1999), reprinted in Choices, Values, and Frames, supra note 11 at 642, 665-68; Bar-
on, supra note 17, at 375-76.

[FN55]. McCaffery & Baron, supra note 20, at 236.

[FN56]. I.R.C. §32 (2000); see also Lawrence Zelenak, Tax or Welfare? The Administration of the Earned Income Tax
Credit, 52 UCLA L. Rev. 1867 (2005).

[FN57]. Jonathan Baron & Edward J. McCaffery, Masking Redistribution (or Its Absence), in Behavioral Public Finance
(Edward J. McCaffery & Joel Slemrod eds., forthcoming), available at http://ssrn.com/abstract=528165.

[FN58]. Our results lend additional credence to the work of Bird & Zolt, supra note 10. Bird and Zolt find that expendit-
ure programs are more important to redistribution, on net, than are tax systems. The fact that subjects seem to have a dif-
ficult time redistributing outside of expenditure programs supports this finding. Of course it also makes more problemat-
ic the choice of ethically appropriate redistribution in the first place, especially if this is to be determined by some ag-
gregation of individual preferences.

[FN59]. For some related discussions, see William G. Gale & Peter R. Orszag, Bush Administration Tax Policy: Starving
the Beast?, 105 Tax Notes 999 (2004), Daniel N. Shaviro, Can Tax Cuts Increase the Size of the Government?, 18 Can.
J.L. & Jurisprudence 135 (2005), and Daniel N. Shaviro, Reckless Disregard: The Bush Administration's Policy of Cut-
ting Taxes in the Face of an Enormous Fiscal Gap, 45 B.C. L. Rev. 1285 (2004).

[FN60]. See, e.g., James M. Buchanan & Gordon Tullock, The Calculus of Consent: Logical Foundations of Constitu-
tional Democracy 31-39 (1962).

[FN61]. Robert J. Barro, Are Government Bonds Net Wealth?, 82 J. Pol. Econ. 1095, 1101-06 (1974).

[FN62]. See, e.g., Kahneman & Tversky, supra note 44 (prospect theory); Kahneman et al., supra note 45 (endowment
effect).

[FN63]. McCaffery & Baron, supra note 36, at 442.
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[FN64]. This term is usually attributed to David Stockman, the budget director in President Ronald Reagan's administra-
tion. John Maggs, Feeding the Beast, Nat'l J., Mar. 5, 2005, at 689.

[FN65]. The optimism bias is discussed by Jolls, supra note 10; see also Colin Camerer & Dan Lovallo, Overconfidence
and Excess Entry: An Experimental Approach, 89 Am. Econ. Rev. 306, 310-13 (1999); Daniel Kahneman & Dan
Lovallo, Timid Choices and Bold Forecasts: A Cognitive Perspective on Risk Taking, 39 Mgmt. Sci. 17, 24-29 (1993);
Dan Lovallo & Daniel Kahneman, Delusions of Success: How Optimism Undermines Executives' Decisions, Harv. Bus.
Rev., July 2003, at 56.

[FN66]. Such an effect would be analogous to the “identified victim” effect. See Karen Jenni & George Loewenstein,
Explaining the “Identifiable Victim Effect,” 14 J. Risk & Uncertainty 235, 235-36 (1997); Deborah A. Small & George
Loewenstein, Helping a Victim or Helping the Victim: Altruism and Identifiability, 26 J. Risk & Uncertainty 5, 5-7
(2003); Tehila Kogut & Ilana Ritov, The “Identified Victim” Effect: An Identified Group, or Just a Single Individual?
(unpublished paper presented at the 19th Biannual Conference on Subjective Probability, Utility, and Decision Making,
Aug. 25-27, 2003).

[FN67]. See sources cited supra note 54.

[FN68]. See supra note 24.

[FN69]. See supra Part II.E.

[FN70]. See generally George Lowenstein et al., Statistical, Identifiable and Iconic Victims and Perpetrators, in Behavi-
oral Public Finance, supra note 57, available at http://papers.ssrn.com/5013/papers.cfm?abstract_id=678281.

[FN71]. See generally Sven Steinmo, Taxation and Democracy: Swedish, British, and American Approaches to Finan-
cing the Modern State (1993) for a discussion of the role that popular democratic input may or may not have in formulat-
ing tax policies. We discuss some of these issues at greater length in Edward J. McCaffery & Jonathan Baron, Thinking
About Tax, Psychol. Pub. Pol'y & L. (forthcoming), available at http://srrn.com/abstract=567767.

[FN72]. See generally David Hume, A Treatise on Human Understanding (Ernest Mossner ed., 1969) (1739) for the clas-
sic statement of the difficulty in moving from a descriptive fact, an “is,” to a moral position, an “ought.”

[FN73]. See Zelenak, supra note 56.

[FN74]. See generally Martin Feldstein, On the Theory of Tax Reform, 6 J. Pub. Econ. 77 (1976).

[FN75]. Our findings that people generally support moderate redistribution are confirmed by others. See Hite & Roberts,
supra note 26; Michael L. Roberts et al., Understanding Attitudes Towards Progressive Taxation, 58 Pub. Opinion Q.
165, 184-86 (1994); Federal Budget and Taxes, supra note 39.

[FN76]. See generally C. Eugene Steuerle, Contemporary U.S. Tax Policy (2004).

[FN77]. Elizabeth Garrett, Harnessing Politics: The Dynamics of Offset Requirements in the Tax Legislative Process, 65
U. Chi. L. Rev. 501, 546-47 (1998).

[FN78]. McCaffery & Baron, supra note 20, at 231.

[FN79]. Geoffrey T. Fong et al., The Effects of Statistical Training on Thinking About Everyday Problems, 18 Cognitive
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Psychol. 253 (1986); Darrin R. Lehman & Richard E. Nisbett, A Longitudinal Study of the Effects of Undergraduate
Training on Reasoning, 26 Developmental Psychol. 952 (1990); Richard E. Nisbett et al., Teaching Reason, 238 Science
625 (1987).

[FN80]. But cf. John G. Matsusaka, For the Many or the Few: The Initiative, Public Policy, and American Democracy
29-52 (2004) (finding that the results of popular referendums and initiative votes are generally efficient).

[FN81]. See, e.g., Jonathan Baron et al., Approval Voting and Parochialism 5-6 (July 21, 2004) (unpublished manuscript,
on file with authors).

[FN82]. A quick way to make this happen is for the Educational Testing Service to put economics questions on the SAT.

[FN83]. See, e.g., Garrett, supra note 77, at 555-68.

[FN84]. See, e.g., Stanley S. Surrey, Pathways to Tax Reform: The Concept of Tax Expenditures 6-14 (1973); McCaf-
fery, supra note 43, at 1941-42; Daniel N. Shaviro, Rethinking Tax Expenditures and Fiscal Language, 57 Tax L. Rev.
187, 187-88 (2004).

[FN85]. See, e.g., Boris I. Bittker, A “Comprehensive Tax Base” as a Goal of Income Tax Reform, 80 Harv. L. Rev. 925
(1967); Boris I. Bittker, Effective Tax Rates: Fact or Fancy?, 122 U. Pa. L. Rev. 780 (1974).

[FN86]. See Howell E. Jackson, Accounting for Social Security Benefits, in Behavioral Public Finance, supra note 57.

[FN87]. See, e.g., Nicholas C. Barberis & Richard H. Thaler, A Survey of Behavioral Finance, in 1B Handbook of the
Economics of Finance 1054 (George M. Constantinides et al. eds., 2003) (questioning the view of others that arbitrage
mechanisms eliminate the effect of heuristics and biases in private financial markets); McCaffery & Baron, supra note
36.

[FN88]. In 1965, taxes on corporate income as a percentage of total taxation were 16.4 percent, 22.2 percent, and 7.8 per-
cent for the U.S., Japan, and Germany respectively. By 2002, they had fallen, respectively, to 6.7 percent, 7.8 percent,
and 2.9 percent. Organisation for Economic Co-operation and Development, Revenue Statistics 1965-2003, at 73 (2004).

[FN89]. It is disturbing in this regard that large fiscal powers, such as the United States, use their power to restrict com-
petition along these lines-- requiring, for example, effective corporate taxes among developed nations (as discussed by
Ehud Kamar)--in a way that would be objectionable and indeed potentially illegal among private actors. See Ehud
Kamar, Beyond Competition for Incorporations (2005) (unpublished manuscript, on file with authors), available at ht-
tp://papers.ssrn.com/sol3/papers/cfm?abstract_id=720121.

[FN90]. Stiglitz, supra note 2, at 128-30.

[FN91]. See Jennifer Arlen & Deborah M. Weiss, A Political Theory of Corporate Taxation, 105 Yale L.J. 325, 335-62
(1994) for a discussion of why no one is seemingly opposed to corporate income taxes.

[FN92]. Max Bazerman et al., “You Can't Enlarge the Pie”: Six Barriers to Effective Government 67-98 (2001).

[FN93]. Thaler, supra note 16, at 50-62.

[FN94]. Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. Pol. Econ. 416 (1956); William A. Fischel,
Public Goods and Property Rights: Of Coase, Tiebout, and Just Compensation, in Property Rights: Cooperation, Conflict
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and Law 343 (Terry L. Anderson & Fred S. McChesney eds., 2002).

[FN95]. Marcel Kahan & Ehud Kamar, The Myth of State Competition in Corporate Law, 55 Stan. L. Rev. 679 (2002).

[FN96]. See generally Edward J. McCaffery, The Holy Grail of Tax Simplification, 1990 Wis. L. Rev. 1267 (discussing
the complexity of tax).

[FN97]. Stephen Breyer, Breaking the Vicious Circle: Toward Effective Risk Regulation (1993).

[FN98]. Cass R. Sunstein, Risk and Reason: Safety, Law, and the Environment 116-19 (2002).

[FN99]. Jonathan Baron, Why Teach Thinking?--An Essay, 42 Applied Psychol.: Int'l Rev. 191 (1993), available at ht-
tp://www.sas.upenn.edu/~baron/.
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decisions when considering risk data stated in probability as opposed to
frequency metrics.29 In tax, the metric effect can lead to confusion.

The first two tables come from an experiment in which we asked sub-
jects about their attitudes about both the level of taxation (Table A) and
the slope of its distribution (Table B)."0 The experiment was concerned primarily
with how subjects accommodated for marriage and children, but it also
gives a good look at the metric effect. There were four types of taxpayers:
single persons, married equal-earner couples with incomes presented on a per
person basis (Equal 1), married equal-earner couples with incomes
presented per couple (Equal 2), and married one-earner couples, all with
and without children."

We asked subjects simply to fill in blanks for how much they thought
each household/couple ought to pay in taxes at four income levels: $25,000,
$50,000, $100,000 and $200,000. Sometimes we asked the subjects to use
dollars, others times percents. Table A gives the mean responses across all
income categories for the various household types. We converted subjects'
answers originally given in dollars into percent, so that the metric effect is
eliminated from our presentation of the results.

TABLE A
MEAN OVERALL LEVEL OF TAX (IN PERCENT)

AS A FUNCTION OF HOUSEHOLD TYPE AND METRIC FRAME

Answer in Dollars
Single Equal I Equal2 One-earner

No child 14.7 14.0 13.8 13.4

Child 12.4 13.3 12.5 11.9
Answer in Percent

Single Equal I Equal2 One-earner

No child 17.5 17.6 17.3 16.5
Child 15.1 17.4 15.2 14.7

29. See generally Daniel Kahneman & Amos Tversky, Variants of Uncertainty, 11 COGNITION
143 (1982), reprinted in JUDGMENT UNDER UNCERTAINTY: HEURISTICS AND BIASES, supra note

11, at 509; Paul Slovic et al., Violence Risk Assessment and Risk Communication: The Effects of Using
Actual Cases, Providing Instruction, and Employing Probability Versus Frequency Formats, 24 LAW &
HUM. BEHAV. 271 (2000).

30. Edward J. McCaffery & Jonathan Baron, Framing and Taxation: Evaluation of Tax
Policies Involving Household Composition, 25 J. ECON. PSYCHOL. 679, 692-95 (2004).

31. Id. at 698-700.
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Note that the levels are consistently and significantly higher when
subjects gave their answers in a percentage metric.

Table B shows that the slope of desired progression is also higher when
the question was asked in percent. There is a progressivity illusion when the
values are given in dollars.

TABLE B
MEAN FAIR TAXES (IN PERCENT)

AS A FUNCTION OF INCOME AND METRIC FRAME

$25,000
Dollars 9.3
Percent 9.2

$50,000 $100,000 $200,000
11.7 15.2 16.8
13.0 18.8 24.6

Tables A and B demonstrate that people support both higher and more
steeply progressive taxes when they are thinking about taxes in percentage
as opposed to in dollar terms. This finding suggests that the optics of
progressive marginal rates might lead to instability in tax systems, or to an undue
premium on rhetoric as opposed to reality in political portrayals of public
finance. For example, candidates who favor progressive taxes ought to talk in
percentage terms, and those who favor flatter taxes in dollar terms.32

B. Penalty Aversion and the Schelling Effect

There are more troubling applications of cognitive psychology to redis-
tribution. For example, people do not like "penalties" but they do like
"bonuses." In standard economics, however, these are simply two sides of
the same coin: A bonus is the absence of a penalty, a penalty the absence of
a bonus. Yet whether one describes an issue as a bonus or as a penalty can
have dramatic effects on its evaluation. This problem abounds in tax. A
child bonus is a childless penalty, a marriage bonus is a singles penalty, and
so on. We hypothesized that subjects would have a more positive impres-
sion of a policy stated in its bonus than in its penalty frame.

Following a classroom demonstration from Thomas Schelling," and
drawing on our own knowledge of the metric effect, we also suspected that

32. Paul Slovic and his colleagues found just such selective use of metrics by experts in
seeking to influence public opinion. See Slovic et al., supra note 29, at 292-93.

33. Thomas C. Schelling, Economic Reasoning and the Ethics of Policy, 63 PUB. INTEREST 37,
53-56 (1981).

[
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FIGURE 1
"FAVORABLE" ATTITUDES TOWARD REDISTRIBUTIVE POLICY

AS A FUNCTION OF WHERE DEBIASING OCCURRED

Group 2

Group 1
RAISE:

I I I I I I

1 2 3 4 5 6

Cycle

Note that subjects on the whole did not support raising the money through
an income tax; the Raise responses are generally below 0 percent pro-
redistribution. Notably, the income tax is the least hidden of all taxes. Contrary
to our initial expectations, on Pay, subjects preferred direct payments or credits to
using the income tax system to pay for services even before the educational
prompting, although they were happy enough to further abandon the income tax
as a spending system after that debiasing. What is most striking in Figure 1 is that
subjects were inconsistent when it comes to redistribution, favoring it in the Pay
condition but not overall in the Raise condition, but consistent in opposing the
income tax. The subjects simply did not like the income tax as a vehicle to raise

(Circles indicate prompting)

PAY:

Group 2

Group I
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We found that for all three of the cost-yielding cuts (health care, edu-
cation, social security), subjects corrected far less than would be required even
to get close to maintaining constant redistribution across conditions. While
some subjects attempted to offset the cost-increasing effects of cuts, on average
the attempt fell far short of what was needed to maintain progression.

Figure 2 shows the mean response of subjects, using the same type of
graph they saw, in the absence of any cuts and in the presence of three cuts.
The lowest panel represents the results of including out-of-pocket costs.

FIGURE 2
MEAN AND INFERRED RESPONSES FOR TAX RATES IN PRESENCE

AND ABSENCE OF HEALTH CARE, EDUCATION, AND SOCIAL SECURITY

A. No Cuts

Top 33.6%

Middle 22.5%

Bottom 11.4%

B. Three Cuts, Raw Responses

Top 18.9%

Middle 7.5%

Bottom -3.9%

C. Three Cuts, Responses Plus Out-of-Pocket Costs

Top 23.4%

Middle 19.5%

Bottom 26.1%

Figure 2 gives an excellent look at the isolation effect or disagreggation
bias, as it played out in a unified tax and spending system. Subjects preferred
at least moderate progressivity in the baseline, global condition (Panel A),
with government provision of all five sets of goods and services. With three
major private-cost items removed from the mix of public goods (Panel B),
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FIGURE 3
PREFERRED LEVELS OF TAXATION AND SPENDING

16 18 20 22 24

Initial Percent

(The diagonal line-the one at the 450 angle-represents no change from starting point)

Figure 3 shows subjects' preferred levels of taxation and spending as a

function of the starting levels of each. Three features of the results are

especially interesting.
One, subjects preferred lower taxes, reflecting once again a general tax

aversion. In the high (25 percent) and medium (20 percent) initial tax con-
ditions, subjects lowered the tax rate. In the low (15 percent) initial tax

condition, they supported a slight but insignificant tax increase, although it is
worth noting that the introductory page had set a current condition default at

20 percent, so subjects might indeed have taken this particular starting point

as a tax cut.
Two, subjects generally favored a surplus over a deficit. Preferred levels

of taxation were higher than preferred levels of spending by an average of 1.3
percent of GDP. Surpluses were created because the subjects cut spending

1776 52 UCLA LAW RE~VIEW 1745 (2005)
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FIGURE 4
LEVELS OF TAXATION AND SPENDING IMPLIED BYJUDGMENTS

16I I I
16 18 20 22 24

Initial Percent

(Taxation questions are dashed lines, spending questions are solid lines)

Figure 4 shows the mean judgments for the four conditions. In Tax 1 and
Total Spend, subjects wanted less spending and less taxation on the whole,
especially when the starting level of each was high, confirming the results of
the prior experiment. As before, too, subjects made some attempt to adjust
toward a constant level of desired tax and spending, but not enough to remove
the influence of the starting point (perfect adjustment would have made the
lines horizontal, with tax and spending invariant to starting point). Because of
this under-adjustment, all deficits and surpluses remained incompletely
corrected. On the whole, however, subjects favored neither surpluses nor
deficits, although they favored reductions in both spending and taxation.

Tax 1 and Tax 2 did not differ significantly. In all trials, subjects wanted
on average to cut taxes, except when these were already at the lowest level in

Category Spend

Total Spend

1778
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the range, here 16 percent. But subjects did not integrate their tax decisions
with their attitudes on spending, as noted above, such that deficits persisted.

Total Spend and Category Spend, however, differed significantly.
Although subjects adjusted Category Spend somewhat by reducing spending
more when initial spending was higher, the amount of adjustment (change
from the starting point in Figure 4) was a mere 7 percent of the amount of the
downward adjustment found in Total Spend. Moreover, the Category Spend
and Tax 2 judgments together implied much higher deficits than the starting
point on the average. Subjects wanted to cut taxes but did not want to
change spending significantly when, and only when, they were faced with
questions by specific category of spending.

FIGURE 5
CATEGORY SPENDING CHANGES, IN PERCENT OF SPENDING

C) -

* Equal
0 Actual

Health Pensions Poor Defense Foreign Science

Spending Category

(Calculated both as if all categories were equal parts of the budget, and the actual
percents given to the subjects)
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Introduction  
 
1. As we begin the third millennium, we give thanks to God the Father for the many blessings of creation, 
and to our Lord Jesus Christ for the gift of salvation. We raise our prayer to the Holy Spirit to strengthen 
and guide us in carrying out all that the Lord has commanded us. In discerning the signs of the times, we 
note the greatly increased migration among the peoples of the Americas, and we see in this but one 
manifestation of a worldwide phenomenon–often called globalization–which brings with it great promises 
along with multiple challenges. 
 
2. We speak as two episcopal conferences but as one Church, united in the view that migration between 
our two nations is necessary and beneficial. At the same time, some aspects of the migrant experience 
are far from the vision of the Kingdom of God that Jesus proclaimed: many persons who seek to migrate 
are suffering, and, in some cases, tragically dying; human rights are abused; families are kept apart; and 
racist and xenophobic attitudes remain. 
 
3. On January 23, 1999, at the Basilica of Our Lady of Guadalupe, Pope John Paul II presented his 
apostolic exhortation Ecclesia in America, which resulted from the Synod of Bishops of America.1 In the 
spirit of ecclesial solidarity begun in that synod and promoted in Ecclesia in America, and aware of the 
migration reality our two nations live, we the bishops of Mexico and the United States seek to awaken our 
peoples to the mysterious presence of the crucified and risen Lord in the person of the migrant and to 
renew in them the values of the Kingdom of God that he proclaimed. 
 
4. As pastors to more than ninety million Mexican Catholics and sixty-five million U.S. Catholics, we 
witness the human consequences of migration in the life of society every day. We witness the 
vulnerability of our people involved in all sides of the migration phenomenon, including families 
devastated by the loss of loved ones who have undertaken the migration journey and children left alone 
when parents are removed from them. We observe the struggles of landowners and enforcement 
personnel who seek to preserve the common good without violating the dignity of the migrant. And we 
share in the concern of religious and social service providers who, without violating civil law, attempt to 
respond to the migrant knocking at the door.  
 
5. Migrants and immigrants are in our parishes and in our communities. In both our countries, we see 
much injustice and violence against them and much suffering and despair among them because civil and 
church structures are still inadequate to accommodate their basic needs. 
 
6. We judge ourselves as a community of faith by the way we treat the most vulnerable among us. The 
treatment of migrants challenges the consciences of elected officials, policymakers, enforcement officers, 
residents of border communities, and providers of legal aid and social services, many of whom share our 
Catholic faith. 
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7. In preparing this statement we have spoken with migrants, public officials, enforcement officers, social 
justice activists, pastors, parishioners, and community leaders in both the United States and Mexico as 
part of a process that lasted two years. Our dialogue has revealed a common desire for a more orderly 
system that accommodates the reality of migration and promotes just application of civil law. We seek to 
measure the interests of all parties in the migration phenomenon against the guidelines of Catholic social 
teaching and to offer a moral framework for embracing, not rejecting, the reality of migration between our 
two nations. We invite Catholics and persons of good will in both nations to exercise their faith and to use 
their resources and gifts to truly welcome the stranger among us (cf. Mt 25:35). 
 
8. In recent years, signs of hope have developed in the migration phenomenon in both Mexico and the 
United States: a growing consciousness of migrants as bearers of faith and culture; an outpouring of 
hospitality and social services, including migrant shelters; a growing network of advocates for migrants' 
and immigrants' rights; a more organized effort at welcome and intercultural communion; a greater 
development of a social conscience; and greater recognition by both governments of the importance of 
the issue of migration. Each of our episcopal conferences has spoken with great urgency to encourage 
these signs of hope.2 We reiterate our appreciation for and our encouragement of manifestations of 
commitment to solidarity according to the vision inspired by Ecclesia in America (EA). 
 
9. We speak to the migrants who are forced to leave their lands to provide for their families or to escape 
persecution. We stand in solidarity with you. We commit ourselves to your pastoral care and to work 
toward changes in church and societal structures that impede your exercising your dignity and living as 
children of God. 
 
10. We speak to public officials in both nations, from those who hold the highest offices to those who 
encounter the migrant on a daily basis. We thank our nations' presidents for the dialogue they have 
begun in an effort to humanize the migration phenomenon. 
 
11. We speak to government personnel of both countries who enforce, implement, and execute the 
immigration laws.  
 
12. Finally, we speak to the peoples of the United States and Mexico. Our two nations are more 
interdependent than ever before in our history, sharing cultural and social values, common interests, and 
hopes for the future. Our nations have a singular opportunity to act as true neighbors and to work together 
to build a more just and generous immigration system.  
 
Chapter I 
America: A Common History of Migration and a Shared faith in Jesus Christ  
 
13. America is a continent born of immigrant peoples who came to inhabit these lands and who from north 
to south gave birth to new civilizations. Throughout history the continent has suffered through the 
expansion of other peoples who came to conquer and colonize these lands, displacing and eliminating 
entire peoples and even forcing unknown millions of persons and families from Africa to come as slaves. 
 
14. It was precisely within the historical processes of forced and voluntary movements that faith in Christ 
entered into these lands and extended all over the continent. Faith in Christ has thus "shaped [our] 
religious profile, marked by moral values which, though they are not always consistently practiced and at 
times are cast into doubt, are in a sense the heritage of all Americans, even of those who do not explicitly 
recognize this fact" (EA, no. 14). 
 
15. Our continent has consistently received immigrants, refugees, exiles, and the persecuted from other 
lands. Fleeing injustice and oppression and seeking liberty and the opportunity to achieve a full life, many 
have found work, homes, security, liberty, and growth for themselves and their families. Our countries 
share this immigrant experience, though with different expressions and to different degrees. 
 
16. Since its origins, the Mexican nation has had a history marked by encounters between peoples who, 
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coming from different lands, have transformed and enriched it. It was the encounter between Spaniards 
and indigenous people that gave rise to the Mexican nation in a birth that was full of the pain and joy that 
the struggle for life entails. Besides this, immigrants from all continents have participated in the birth of 
Mexico; they continue to do so now and will for years to come. Mexico is not only a country of emigrants, 
but also a country of immigrants who come to build their lives anew. It is important to remember the 
difficult experiences many of our brothers and sisters have of being strangers in a new land and to 
welcome those who come to be among us. 
 
17. Since its founding, the United States has received immigrants from around the world who have found 
opportunity and safe haven in a new land. The labor, values, and beliefs of immigrants from throughout 
the world have transformed the United States from a loose group of colonies into one of the leading 
democracies in the world today. From its founding to the present, the United States remains a nation of 
immigrants grounded in the firm belief that newcomers offer new energy, hope, and cultural diversity. 
 
18. At the present time, the interdependence and integration of our two peoples is clear. According to 
U.S. government statistics, about 800,000 Mexicans enter the United States each day.3 Cross-border 
U.S. and Mexican investment has reached unprecedented levels in recent years. Moreover, each year the 
United States admits between 150,000 to 200,000 Mexicans into the country as legal permanent 
residents, amounting to nearly 20 percent of the total number of legal permanent residents admitted each 
year.4 A significant number of U.S. citizens live, work, and retire in Mexico. In addition to this present 
interdependence, Mexico and the United States have been bound historically by spiritual connections. 
 
19. Our common faith in Jesus Christ moves us to search for ways that favor a spirit of solidarity. It is a 
faith that transcends borders and bids us to overcome all forms of discrimination and violence so that we 
may build relationships that are just and loving. 
 
20. Under the light of the apparition of Our Lady of Guadalupe to the littlest of her children, who were as 
powerless as most migrants are today, our continent's past and present receive new meaning. It was St. 
Juan Diego whom our Mother asked to build a temple so in it she could show her love, compassion, aid, 
and defense to all her children, especially the least among them.5 Since then, in her Basilica and beyond 
its walls, she has brought all the peoples of America to celebrate at the table of the Lord, where all his 
children may partake of and enjoy the unity of the continent in the diversity of its peoples, languages, and 
cultures (EA, no. 11).  
 
21. As Pope John Paul II wrote in Ecclesia in America:  

In its history, America has experienced many immigrations, as waves of men and women came to its 
various regions in the hope of a better future. The phenomenon continues even today, especially with 
many people and families from Latin American countries who have moved to the northern parts of the 
continent, to the point where in some cases they constitute a substantial part of the population. They often 
bring with them a cultural and religious heritage which is rich in Christian elements. The Church is well 
aware of the problems created by this situation and is committed to spare no effort in developing her own 
pastoral strategy among these immigrant people, in order to help them settle in their new land and to 
foster a welcoming attitude among the local population, in the belief that a mutual openness will bring 
enrichment to all. (EA, no. 65) 

 
Chapter II 
Reflections in the Light of the Word of God and Catholic Social Teaching  
 
Migration in the Light of the Word of God  
22. The word of God and the Catholic social teaching it inspires illuminate an understanding–one that is 
ultimately full of hope–that recognizes the lights and shadows that are a part of the ethical, social, 
political, economic, and cultural dimensions of migrations between our two countries. The word of God 
and Catholic social teaching also bring to light the causes that give rise to migrations, as well as the 
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consequences that they have on the communities of origin and destination. 
 
23. These lights and shadows are seen in faith as part of the dynamics of creation and grace on the one 
hand, and of sin and death on the other, that form the backdrop of all salvation history.  
 
Old Testament 
24. Even in the harsh stories of migration, God is present, revealing himself. Abraham stepped out in faith 
to respond to God's call (Gn 12:1). He and Sarah extended bounteous hospitality to three strangers who 
were actually a manifestation of the Lord, and this became a paradigm for the response to strangers of 
Abraham's descendants. The grace of God even broke through situations of sin in the forced migration of 
the children of Jacob: Joseph, sold into slavery, eventually became the savior of his family (Gn 37:45)–a 
type of Jesus, who, betrayed by a friend for thirty pieces of silver, saves the human family. 
 
25. The key events in the history of the Chosen People of enslavement by the Egyptians and of liberation 
by God led to commandments regarding strangers (Ex 23:9; Lv 19:33). Israel's conduct with the stranger 
is both an imitation of God and the primary, specific Old Testament manifestation of the great 
commandment to love one's neighbor: "For the Lord, your God, is the . . . Lord of lords, the great God, 
mighty and awesome, who has no favorites, accepts no bribes, who executes justice for the orphan and 
widow, and befriends the alien, feeding and clothing him. So you, too, must befriend the alien, for you 
were once aliens yourselves in the land of Egypt" (Dt 10:17-19). For the Israelites, these injunctions were 
not only personal exhortations: the welcome and care of the alien were structured into their gleaning and 
tithing laws (Lv 19:9-10; Dt 14:28-29). 
 
New Testament 
26. Recalling the migration of the Chosen People from Egypt, Jesus, Mary, and Joseph themselves were 
refugees in Egypt: "Out of Egypt I called my son" (Mt 2:15). From this account the Holy Family has 
become a figure with whom Christian migrants and refugees throughout the ages can identify, giving them 
hope and courage in hard times. 
 
St. Matthew also describes the mysterious presence of Jesus in the migrants who frequently lack food 
and drink and are detained in prison (Mt 25:35-36). The "Son of Man" who "comes in his glory" (Mt 25:31) 
will judge his followers by the way they respond to those in such need: "Amen, I say to you, whatever you 
did for one of these least brothers of mine, you did for me" (Mt 25:40). 
 
27. The Risen Christ commanded his apostles to go to all nations to preach his message and to draw all 
people through faith and baptism into the life of God the Father, Son, and Holy Spirit (Mt 28:16-20). The 
Risen Christ sealed this command through the sending of the Holy Spirit (Acts 2:1-21). The triumph of 
grace in the Resurrection of Christ plants hope in the hearts of all believers, and the Spirit works in the 
Church to unite all peoples of all races and cultures into the one family of God (Eph 2:17-20). 
 
The Holy Spirit has been present throughout the history of the Church to work against injustice, division, 
and oppression and to bring about respect for individual human rights, unity of races and cultures, and the 
incorporation of the marginalized into full life in the Church. In modern times, one of the ways this work of 
the Spirit has been manifested is through Catholic social teaching, in particular the teachings on human 
dignity and the principle of solidarity. 
 
Migration in the Light of Catholic Social Teaching  
28. Catholic teaching has a long and rich tradition in defending the right to migrate. Based on the life and 
teachings of Jesus, the Church's teaching has provided the basis for the development of basic principles 
regarding the right to migrate for those attempting to exercise their God-given human rights. Catholic 
teaching also states that the root causes of migration–poverty, injustice, religious intolerance, armed 
conflicts–must be addressed so that migrants can remain in their homeland and support their families. 
 
29. In modern times, this teaching has developed extensively in response to the worldwide phenomenon 
of migration. Pope Pius XII reaffirms the Church's commitment to caring for pilgrims, aliens, exiles, and 
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migrants of every kind in his apostolic constitution Exsul Familia, affirming that all peoples have the right 
to conditions worthy of human life and, if these conditions are not present, the right to migrate. "Then–
according to the teachings of [the encyclical] Rerum Novarum–the right of the family to a [life worthy of 
human dignity]6 is recognized. When this happens, migration attains its natural scope as experience often 
shows."7  
 
30. While recognizing the right of the sovereign state to control its borders, Exsul Familia also establishes 
that this right is not absolute, stating that the needs of immigrants must be measured against the needs of 
the receiving countries:  

Since land everywhere offers the possibility of supporting a large number of people, the sovereignty of the 
State, although it must be respected, cannot be exaggerated to the point that access to this land is, for 
inadequate or unjustified reasons, denied to needy and decent people from other nations, provided of 
course, that the public wealth, considered very carefully, does not forbid this.8 

In his landmark encyclical Pacem in Terris, Blessed Pope John XXIII expands the right to migrate as well 
as the right to not have to migrate: "Every human being has the right to freedom of movement and of 
residence within the confines of his own country; and, when there are just reasons for it, the right to 
emigrate to other countries and take up residence there."9 Pope John XXIII placed limits on immigration, 
however, when there are "just reasons for it." Nevertheless, he stressed the obligation of sovereign states 
to promote the universal good where possible, including an obligation to accommodate migration flows. 
For more powerful nations, a stronger obligation exists. 
 
31. The Church also has recognized the plight of refugees and asylum seekers who flee persecution. In 
his encyclical letter Sollicitudo Rei Socialis, Pope John Paul II refers to the world's refugee crisis as "the 
festering of a wound."10 In his 1990 Lenten message, Pope John Paul II lists the rights of refugees, 
including the right to be reunited with their families and the right to a dignified occupation and just wage. 
The right to asylum must never be denied when people's lives are truly threatened in their homeland.11 
 
32. Pope John Paul II also addresses the more controversial topic of undocumented migration and the 
undocumented migrant. In his 1995 message for World Migration Day, he notes that such migrants are 
used by developed nations as a source of labor. Ultimately, the pope says, elimination of global 
underdevelopment is the antidote to illegal immigration.12 Ecclesia in America, which focuses on the 
Church in North and South America, reiterates the rights of migrants and their families and the respect for 
human dignity "even in cases of non-legal immigration."13 
 
33. Both of our episcopal conferences have echoed the rich tradition of church teachings with regard to 
migration.14 Five principles emerge from such teachings, which guide the Church's view on migration 
issues. 
 
I. Persons have the right to find opportunities in their homeland. 
34. All persons have the right to find in their own countries the economic, political, and social 
opportunities to live in dignity and achieve a full life through the use of their God-given gifts. In this 
context, work that provides a just, living wage is a basic human need. 
 
II. Persons have the right to migrate to support themselves and their families. 
35. The Church recognizes that all the goods of the earth belong to all people.15 When persons cannot 
find employment in their country of origin to support themselves and their families, they have a right to 
find work elsewhere in order to survive. Sovereign nations should provide ways to accommodate this 
right. 
 
III. Sovereign nations have the right to control their borders. 
36. The Church recognizes the right of sovereign nations to control their territories but rejects such control 
when it is exerted merely for the purpose of acquiring additional wealth. More powerful economic nations, 
which have the ability to protect and feed their residents, have a stronger obligation to accommodate 
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migration flows. 
 
IV. Refugees and asylum seekers should be afforded protection.  
37. Those who flee wars and persecution should be protected by the global community. This requires, at 
a minimum, that migrants have a right to claim refugee status without incarceration and to have their 
claims fully considered by a competent authority. 
 
V. The human dignity and human rights of undocumented migrants should be respected.  
38. Regardless of their legal status, migrants, like all persons, possess inherent human dignity that should 
be respected. Often they are subject to punitive laws and harsh treatment from enforcement officers from 
both receiving and transit countries. Government policies that respect the basic human rights of the 
undocumented are necessary.  
 
39. The Church recognizes the right of a sovereign state to control its borders in furtherance of the 
common good. It also recognizes the right of human persons to migrate so that they can realize their 
God-given rights. These teachings complement each other. While the sovereign state may impose 
reasonable limits on immigration, the common good is not served when the basic human rights of the 
individual are violated. In the current condition of the world, in which global poverty and persecution are 
rampant, the presumption is that persons must migrate in order to support and protect themselves and 
that nations who are able to receive them should do so whenever possible. It is through this lens that we 
assess the current migration reality between the United States and Mexico.  
 
Chapter III 
Pastoral Challenges and Responses  
 
Toward Conversion  
40. Our concern as pastors for the dignity and rights of migrants extends to pastoral responses as well as 
public policy issues. The Church in our two countries is constantly challenged to see the face of Christ, 
crucified and risen, in the stranger. The whole Church is challenged to live the experience of the disciples 
on the road to Emmaus (Lk 24:13-25), as they are converted to be witnesses of the Risen Lord after they 
welcome him as a stranger. Faith in the presence of Christ in the migrant leads to a conversion of mind 
and heart, which leads to a renewed spirit of communion and to the building of structures of solidarity to 
accompany the migrant. Part of the process of conversion of mind and heart deals with confronting 
attitudes of cultural superiority, indifference, and racism; accepting migrants not as foreboding aliens, 
terrorists, or economic threats, but rather as persons with dignity and rights, revealing the presence of 
Christ; and recognizing migrants as bearers of deep cultural values and rich faith traditions. Church 
leaders at every level are called on to communicate this teaching as well as to provide instruction on the 
phenomenon of migration, its causes, and its impact throughout the world. This instruction should be 
grounded in the Scriptures and social teaching. 
 
Toward Communion  
41. Conversion of mind and heart leads to communion expressed through hospitality on the part of 
receiving communities and a sense of belonging and welcome on the part of those in the communities 
where migrants are arriving. The New Testament often counsels that hospitality is a virtue necessary for 
all followers of Jesus. Many migrants, sensing rejection or indifference from Catholic communities, have 
sought solace outside the Church. They experience the sad fate of Jesus, recorded in St. John's Gospel: 
"He came to what was his own, but his own people did not accept him" (Jn 1:11). The need to provide 
hospitality and create a sense of belonging pertains to the Church on every level, as Pope John Paul II 
said in his annual message on World Migration Day 1993: "The families of migrants . . . should be able to 
find a homeland everywhere in the Church."16  
 
42. We bishops have the primary responsibility to build up the spirit of hospitality and communion 
extended to migrants who are passing through or to immigrants who are settling in the area. 

 We call upon pastors and lay leaders to ensure support for migrant and immigrant families. 
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 We urge communities to offer migrant families hospitality, not hostility, along their journey. 
 We commend church communities that have established migrant shelters that provide 

appropriate pastoral and social services to migrants. 
 We encourage Catholics and all people of good will to work with the community to address the 

causes of undocumented migration and to protect the human rights of all migrants. 
 We call on the local church to help newcomers integrate in ways that are respectful, that 

celebrate their cultures, and that are responsive to their social needs, leading to a mutual enrichment of 
the local church. 
 We ask that special attention be given to migrant and immigrant children and youth as they 

straddle two cultures, especially to give them opportunities for leadership and service in the community 
and to encourage vocations among them. 
 The Church on both sides of the border must dedicate resources to provide pastoral care for 

migrants who are detained or incarcerated. The presence of the Church within detention facilities and jails 
is an essential way of addressing the human rights violations that migrants may face when they are 
apprehended.  
 We encourage local dioceses to sponsor pertinent social services for migrants and immigrants, 

particularly affordable legal services.  
 In many rural dioceses, the primary site of pastoral outreach for farm workers is the migrant 

camp, usually at a significant distance from the parish church. In this context we encourage local 
parishioners to be prepared as home missionaries and the migrants themselves to be prepared as 
catechists and outreach workers. 

Toward Solidarity  
43. The building of community with migrants and new immigrants leads to a growing sense of solidarity. 
The bishop as pastor of the local church should lead the priests, deacons, religious, and faithful in 
promoting justice and in denouncing injustice towards migrants and immigrants, courageously defending 
their basic human rights. This should be true in both the sending and receiving churches. As leaven in the 
society, pastoral agents can be instruments for peace and justice to promote systemic change by making 
legislators and other government officials aware of what they see in the community. Working closely with 
other advocates for workers and with non-governmental organizations, the Church can be instrumental in 
developing initiatives for social change that benefit the most vulnerable members of the community. 
 
44. The Church should encourage these broad-based efforts to provide both a comprehensive network of 
social services and advocacy for migrant families. Another important resource these communities can 
offer migrants, especially those seeking asylum or family reunification, is affordable or free legal 
assistance. A special call is issued to lawyers in both our countries to assist individuals and families in 
navigating the arduous immigration process and to defend the human rights of migrants, especially those 
in detention. Parishes should work together to provide adequate services throughout the community, 
making every effort to invite parishioners with special expertise (lawyers, doctors, social workers) to assist 
generously wherever they can. 
 
Pastoral Care at Origin, in Transit, and at Destinations  
45. The reality of migration, especially when the journey entails clandestine border crossings, is often 
fraught with uncertainties and even dangers. As migrants leave their homes, pastoral counseling should 
be offered to help them to better understand these realities and to consider alternative options, including 
the exploration of available legal means of immigration.  

Native Peoples Deserve Special Consideration 
The one ancestral homeland of the Tohono O'odham nation that stretches 
across the United States and Mexico has no border. Neither does the 
homeland of the Yaqui nation. Tribal members' rights to travel freely 
throughout the land they have inhabited for one thousand years should be 
respected. They should be able to visit family members and participate in 
religious and cultural celebrations, observances, and other community events 
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without harassment or multiple identity checks in both Mexico and the United 
States. 

 
46. Prayer books and guides to social and religious services should be provided along the way and at the 
points of arrival. The migrants should be reminded of their role as evangelizers: that they have the 
capacity to evangelize others by the daily witness of their Christian lives. Special encouragement should 
be given to migrants to be faithful to their spouses and families and to thereby live out the sacrament of 
marriage. Support of the family that is left behind is also needed. Migration under certain conditions can 
have a devastating effect on families; at times, entire villages are depopulated of their young people.  
 
47. Dioceses in Mexico and the United States need to work closely to provide a sacramental presence for 
migrants. Ideally, local parishes should ensure that sacramental preparation is available to people on the 
move, making special provisions for them given their transitory lives of following work wherever it leads. 
Eucharistic celebrations or communion services and the Sacrament of Reconciliation should be available 
to migrants where they can easily attend, and at times that best suit working people with families. 
 
Collaborative Pastoral Responses  
48. Ecclesia in America recommends collaboration between episcopal conferences for more effective 
pastoral responses. Collaboration is most needed in the development of a more systematic approach to 
ministerial accompaniment of migrants. The numbers of migrants who leave Central and South America 
and Mexico and who enter the United States are so large that a more concerted effort is needed in the 
preparation of priests, religious, and lay leaders who accompany them. 
 
49. In previous centuries, when immigrants from eastern and western Europe came to all parts of the 
American continent, the Church in some countries established national seminaries to prepare priests to 
serve in the lands where others in their country were settling, particularly in North and South America. In 
other countries, the Church developed religious communities of men and women to accompany emigrants 
on their way, to minister to them on arrival, and to help them integrate into their new homes from a 
position of strength, often by forming national or personal parishes. In still other countries, the Church has 
developed exchange or temporary programs in which commitments are made to supply priests for a 
period of three to five years. Up to the present there have been individual exchanges of priests between 
Central and South American, Mexican, and U.S. dioceses. The bishops from Central and South America 
and Mexico have visited the U.S. dioceses to which these priests and their people have immigrated, and 
U.S. bishops have visited dioceses in Central and South America and Mexico, reflecting the teaching of 
the Second Vatican Council that every local church is missionary, both as sending and receiving church. 
This exchange has built up the spirit of collaboration encouraged in Ecclesia in America. These efforts 
have been very positive, but the results have not been uniform. 
 
50. Careful and generous cooperation between dioceses is important to provide priests and religious who 
are suited for this important ministry. Guidelines for their training and reception by the host diocese must 
be developed jointly with the diocese that sends them. During their stay in the host diocese, international 
priests and religious deserve an extensive and careful orientation and gracious welcome. As immigrants 
themselves, they too experience the loss of a familiar and supportive environment and must have the 
support they need to adjust to the new environment and culture. Periodically, as resources allow, they 
should be encouraged to return to their home dioceses or motherhouses to rest and to reconnect with 
their communities.  
 
51. A next step would be to study the possibility of a more comprehensive preparation and assignment of 
clergy, religious, and lay people who dedicate themselves to pastoral accompaniment of migrants. Such a 
study by representatives of both episcopal conferences should focus on the following: 

 The needs of migrants on their journey and at the points of their arrival 
 The dioceses most in need of priests, religious, and lay leaders 
 The possibility of seminaries in Mexico to prepare priests for service in the United States 
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 The assignment of religious communities to accompany migrants 

The study also should include recommendations on ways to build bridges of exchange between dioceses 
and on effective programs to orient ministers to the new culture they will enter. This formation should be 
an integral process of human development, educational enrichment, language acquisition, intercultural 
communication, and spiritual formation. In order to meet this critical need as soon as possible, 
cooperation with existing seminaries, schools of theology, and pastoral institutes is highly encouraged.  
 
This study should also investigate ways to help the immigrants themselves to continue an active role as 
lay leaders in the new settings in which they find themselves and ways for the receiving church to animate 
and encourage them, especially those who served as catechists and community leaders in the country of 
origin. We recommend that a special academic subject on pastoral migration or human mobility be 
included as part of the regular curriculum in our seminaries, institutions, and houses of formation. 
 
52. Another area of collaboration could be in the preparation of catechetical materials that would be 
culturally appropriate for migrant farm workers. Several examples already exist that reflect the 
collaboration of dioceses along both the United States-Mexico border and the Mexico-Guatemala border.  
 
53. This cross-border collaboration has already reaped positive results, such as the development of legal 
services, social services, cooperation with houses of hospitality along the borders, and prayer books for 
the journey. Joint prayer services at the border, such as the Posadas, Good Friday vigils, and All Souls 
rites to cherish the memory of those who have died, also have been held. 
 
54. To develop and continue the cooperation between the Church in the United States and Mexico, we 
bishops encourage ongoing dialogue between bishops and pastoral workers on the border, exchanges 
between dioceses, and continuing meetings between the USCCB's Committee on Migration and the 
CEM's Episcopal Commission for the Pastoral Care for People on the Move. 
 
55. Ecclesia in America summed up these pastoral recommendations as follows:  

Migrants should be met with a hospitable and welcoming attitude which can encourage them to become 
part of the Church's life, always with due regard for their freedom and their specific cultural identity. 
Cooperation between the dioceses from which they come and those in which they settle, also through 
specific pastoral structures provided for in the legislation and praxis of the Church, has proved extremely 
beneficial to this end. In this way the most adequate and complete pastoral care possible can be ensured. 
The Church in America must be constantly concerned to provide for the effective evangelization of those 
recent arrivals who do not yet know Christ. (no. 65) 

Chapter IV 
Public Policy Challenge and Responses  
 
56. The United States and Mexico share a special relationship that requires focused attention upon joint 
concerns. The realities of migration between both nations require comprehensive policy responses 
implemented in unison by both countries. The current relationship is weakened by inconsistent and 
divergent policies that are not coordinated and, in many cases, address only the symptoms of the 
migration phenomenon and not its root causes. 
 
57. Now is the time for both the United States and Mexico to confront the reality of globalization and to 
work toward a globalization of solidarity. We call upon both governments to cooperate and to jointly enact 
policies that will create a generous, legal flow of migrants between both nations. Both governments have 
recognized the integration of economic interests through the North American Free Trade Agreement 
(NAFTA). It is now time to harmonize policies on the movement of people, particularly in a way that 
respects the human dignity of the migrant and recognizes the social consequences of globalization. 
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58. With these goals in mind, we offer several policy recommendations for both nations to consider that 
address the root causes of migration, legal avenues for migration, and humane law enforcement. These 
recommendations focus upon both U.S. and Mexican government policies toward newcomers in their own 
nations, since both are receiving countries. 
 
Addressing the Root Causes of Migration  
59. As we have stated, persons should have the opportunity to remain in their homeland to support and to 
find full lives for themselves and their families. This is the ideal situation for which the world and both 
countries must strive: one in which migration flows are driven by choice, not necessity. Paramount to 
achieving this goal is the need to develop the economies of sending nations, including Mexico. 
 
60. Only a long-term effort that adjusts economic inequalities between the United States and Mexico will 
provide Mexican workers with employment opportunities that will allow them to remain at home and to 
support themselves and their families. The Church has consistently singled out economic inequality 
between nations as a global disorder that must be addressed.Within the United States-Mexico 
relationship, we have witnessed the application of economic policies that do not adequately take into 
account the welfare of individual proprietors who struggle to survive. For example, the North American 
Free Trade Agreement (NAFTA) has harmed small businesses in Mexico, especially in the rural sector. 
Both nations should reconsider the impact of economic and trade agreements on persons who work hard 
at making a living through individual enterprises. 
 
61. The creation of employment opportunities in Mexico would help to reduce poverty and would mitigate 
the incentive for many migrants to look for employment in the United States. The implementation of 
economic policies in Mexico that create living-wage jobs is vital, especially for Mexican citizens without 
advanced skills. Targeted development projects in Mexican municipalities and rural areas that traditionally 
have had the highest rates of emigration are necessary. Projects and resources particularly should be 
targeted to the Mexican agricultural sector and small businesses. 
 
62. As border regions are the focal point of the migration phenomenon, resources also should be directed 
toward communities on the United States-Mexico border. Such additional resources would augment 
existing efforts by border residents to aid migrants in meeting their most basic needs. We urge the 
initiation of joint border development projects that would help build up the economies of these areas so 
that border residents may continue to work and live cooperatively. Church leaders should work with both 
communities on the U.S. and Mexican border and both communities on the Mexican and Guatemalan 
border to help them to overcome fears and prejudices.  
 
Creating Legal Avenues for Migration  
63. With both the United States and Mexico experiencing economic, social, and cultural integration on an 
unprecedented scale, it is important that both governments formally acknowledge this reality by enacting 
reforms in the immigration systems of both countries. 
 
Family-Based Immigration 
64. As pastors, we are troubled by how the current amalgamation of immigration laws, policies, and 
actions pursued by both governments often impedes family unity. While the majority of Mexican migrants 
enter the United States to find work, many cross the border to join family members. 
 
65. The U.S. legal immigration system places per-country limits on visas for family members of U.S. legal 
permanent residents from Mexico. This cap, along with processing delays, has resulted in unacceptable 
waiting times for the legal reunification of a husband and wife, or of a parent and child. For example, the 
spouse or child of a Mexican-born legal permanent resident can wait approximately eight years to obtain 
a visa to join loved ones in the United States. Spouses and parents thus face a difficult decision: either 
honor their moral commitment to family and migrate to the United States without proper documentation, or 
wait in the system and face indefinite separation from loved ones. 
 
66. This is an unacceptable choice, and a policy that encourages undocumented migration. In order to 
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ensure that families remain together, reform of the U.S. family-based legal immigration categories vis-à-
vis Mexico is necessary. A new framework must be established that will give Mexican families more 
opportunities to legally reunite with their loved ones in the United States.17 This would help alleviate the 
long waiting times and, in time, would reduce undocumented migration between the United States and 
Mexico. 
 
67. Family unity also is weakened when the children of immigrants are left unprotected. In the United 
States, birthright citizenship should be maintained as an important principle in U.S. immigration law. In 
Mexico, some children are being denied birth certificates and consequent Mexican nationality due to their 
parents' undocumented status. As the Mexican Constitution ensures and Article 68 of the National Law of 
Population codifies, such children have the right and protection to be documented at birth. Otherwise, 
their access to health, education, and other basic services may be denied later in life. Moreover, the right 
to an identity and nationality are enshrined in international covenants. 
 
Legalization of the Undocumented 
68. Approximately 10.5 million Mexican-born persons currently live in the United States, about 5.5 million 
of whom reside legally, and the remainder of whom have undocumented status. Each year, an estimated 
150,000 Mexican migrants enter the United States without authorization, working in such industries as 
agriculture, service, entertainment, and construction.18 Despite the rhetoric from anti-immigrant groups 
and some government officials, they labor with the quiet acquiescence of both government and industry. 
 
69. A broad legalization program of the undocumented would benefit not only the migrants but also both 
nations. Making legal the large number of undocumented workers from many nations who are in the 
United States would help to stabilize the labor market in the United States, to preserve family unity, and to 
improve the standard of living in immigrant communities. Moreover, migrant workers, many of whom have 
established roots in their communities, will continue to contribute to the U.S. economy.  
 
70. Legalization also would maintain the flow of remittances to Mexico and would give Mexicans safe and 
legal passage back to Mexico, if necessary. In addition, such legalization would promote national security 
by reducing fear in immigrant communities and by encouraging undocumented persons to become 
participating members of society. Legalization represents sound public policy and should be featured in 
any migration agreement between the United States and Mexico. In order to ensure fairness for all 
nationalities, the U.S. Congress should enact a legalization program for immigrants regardless of their 
country of origin. 
 
71. In the case of Mexico, the legalization programs that the Mexican National Migration Institute have 
executed provide a good beginning. The benefits of legalization have been evident to the migrants 
themselves, since they may now work with the protection of their basic labor rights; and to the 
government, which can now gain a more realistic picture of the population present in the country. We 
hope that future programs will provide more publicity and information to the public, will increase the 
number of and better train those who administer them, and will decrease the cost to the applicant, which 
in the past has disadvantaged those with lesser means.19 
 
Employment-Based Immigration  
72. In the context of the United States-Mexico bilateral relationship, the United States needs Mexican 
laborers to maintain a healthy economy and should make a special effort to provide legal avenues for 
Mexican workers to obtain in the United States jobs that provide a living wage and appropriate benefits 
and labor protections. The U.S. employment-based immigration system should be reformed to feature 
both permanent and, with appropriate protections, temporary visa programs for laborers. A system that is 
transparent and that protects the rights of workers should be formulated. Visa costs of the program should 
remain affordable for all who wish to participate. Reform in worker programs must be coupled with a 
broad-based legalization program. 

Remittances: The Lifeblood of Many Mexican Families  
Mexican workers who labor in the United States send large portions of their wages, which they 
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have earned by the sweat of their brows, back to their families in Mexico. Termed "remittances," 
these funds amount to as much as $8-10 billion a year, representing one of the largest sources of 
foreign currency in Mexico. These funds are an important source of support for many families in 
Mexico. Unfortunately, many Mexican workers in the United States must pay exorbitant fees (some 
as high as 20%) to send remittances to their families in Mexico. Perhaps a more efficient means 
can be devised for sending funds to Mexico that would result in more of the money reaching those 
in need. Furthermore, arrangements could be made with the organizations that process these 
remittances to channel some of their earnings from the fees to support community development 
efforts in Mexico, such as road construction, sewers, health clinics, and so on. Such an approach 
could be further expanded by making arrangements with the U.S. and Mexican governments to 
match developmental funds paid through fee revenues in order to augment the investment in 
sustainable community development programs. 

73. A certain number of work visas should be created to allow laborers to enter the country as legal 
permanent residents. Family ties and work history in the United States are two of the possible factors that 
should be considered in allocating such visas. A visa category featuring permanent residency would 
recognize the contributions of long-term laborers and would ensure that their labor rights are respected.  
 
74. More problematic is the reform of U.S. temporary worker programs. The first U.S. agricultural 
temporary-worker program, known as the Bracero program, ended abruptly in 1964 because of 
widespread evidence of corruption and abuse of workers. The current program, which allows more than 
thirty thousand workers to enter the United States each year, is marked by a lack of enforcement of 
worker protections and by insufficient wages and benefits to support a family. 
 
75. Nevertheless, we recognize that, as an alternative to undocumented migration, an efficient legal 
pathway must be established that protects the basic labor rights of foreign-born workers. In order to 
prevent future abuse of workers, any new temporary worker program must afford Mexican and other 
foreign workers wage levels and employment benefits that are sufficient to support a family in dignity; 
must include worker protections and job portability that U.S. workers have; must allow for family unity; 
must employ labor-market tests to ensure that U.S. workers are protected; and must grant workers the 
ability to move easily and securely between the United States and their homelands. It must employ strong 
enforcement mechanisms to protect workers' rights and give workers the option to become lawful 
permanent residents after a specific amount of time. In addition, the United States and Mexico should 
conclude a Social Security agreement that allows workers to accrue benefits for work performed during 
participation in the program.  
 
76. A properly constructed worker program would reduce the number of undocumented persons migrating 
from Mexico to the United States, lessening the calls for border enforcement and the demand for the 
services of unscrupulous smugglers. 
 
77. Moreover, in order to honor the labor rights of foreign-born workers, the United States should sign the 
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their 
Families, which lays out principles for the protection of the labor and human rights of migrant workers.20 
Mexico, already a signatory, should implement its principles without current reservations. 
 
Humane Enforcement Policies in Mexico and the United States  
Enforcement Tactics 
78. As explained above, the Catholic Church recognizes the right and responsibility of sovereign nations 
to control their borders and to ensure the security interests of their citizens. Therefore, we accept the 
legitimate role of the U.S. and Mexican governments in intercepting undocumented migrants who attempt 
to travel through or cross into one of the two countries. We do not accept, however, some of the policies 
and tactics that our governments have employed to meet this shared responsibility. 
 
79. The men and women of the law enforcement agencies charged with maintaining the United States-
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Mexico border have difficult jobs that require long hours in sometimes extreme conditions. Unfortunately, 
the enforcement policies that they implement have had the effect of undermining the human dignity of 
migrants and creating a confrontational and violent relationship between enforcement officers and 
migrants. Steps must be taken to create an environment in which force is used only in the most necessary 
circumstances, and only to the extent needed, to protect the physical well-being of both the enforcement 
officer and the migrant. This requires not only a review and reform of enforcement tactics, but also, more 
importantly, a reshaping of the enforcement policies of both nations.  

U.S. Enforcement Strategy Fails to Deter Migrants 
In 1994, the U.S. government adopted a new border enforcement strategy designed to 
deter migrants from entering the United States from Mexico. The Immigration and 
Naturalization Service (INS) has launched several blockade initiatives over the past 
several years, including "Operation Hold the Line," in El Paso, Texas, in 1993; "Operation 
Gatekeeper," in the San Diego, California, region in 1994; and "Operation Safeguard," in 
southern Arizona, in 1995. According to an August 2001 report by the U.S. General 
Accounting Office (GAO), the primary discernible effect of the enforcement strategy has 
been to divert migrants away from the largest concentration of enforcement resources, 
most typically to remote regions of the southwestern United States. During the same 
period, the number of undocumented persons in the United States has more than 
doubled, from four million in 1994 to more than eight million in 2000. 

 
80. Alarmingly, migrants often are treated as criminals by civil enforcement authorities. Misperceptions 
and xenophobic and racist attitudes in both the United States and Mexico contribute to an atmosphere in 
which undocumented persons are discriminated against and abused. Reports of physical abuse of 
migrants by U.S. Border Patrol agents, the Mexican authorities, and in some cases, U.S. and Mexican 
residents are all too frequent, including the use of excessive force and the shackling of migrants' hands 
and feet. 
 
81. In the United States, documented abuses of migrants occur frequently. To be sure, the large majority 
of Border Patrol agents conduct themselves in a professional and respectful manner. But there exist 
those who perpetrate abuses and who are not held accountable by the U.S. government.21  
 
82. In addition, the U.S. record of handling undocumented unaccompanied minors from Mexico and other 
countries is shameful. Mexican children intercepted along the U.S. border often are placed in dilapidated 
detention facilities for days at a time until they can be repatriated. Children from Mexico and other 
countries in Central America often are not given the option to contact an attorney, guardian, or relative, or 
to file for asylum. These practices must stop. Because of their heightened vulnerability, unaccompanied 
minors require special consideration and care.  
 
83. Mexican enforcement of immigration laws, targeted specifically through racial profiling of migrants 
attempting to reach the United States, has been marked by corruption, police brutality, and systemic 
abuses of basic human rights. Migrants often are forced to bribe Mexican police to continue transit and, if 
unable to produce payments, are beaten and returned to the border. Because of the lack of rights and 
policies that drive undocumented migrants away from small urban areas, the migrants often are assaulted 
by bandits in the border area between Ciudad Hidalgo, Mexico, and Tecun Uman, Guatemala. We know 
of migrants from Central America who pay thousands of dollars to smugglers to shepherd them through 
Mexico but who, in some cases, are kidnapped. Their families never hear from them again.  
 
84. Although we acknowledge that the government of Mexico has improved the administration of the 
migration system and is attempting to bring the rule of law to it, Mexican immigration policies remain 
unclear and inconsistent. Corruption continues to weaken the Mexican migration system and to hurt the 
common good. We urge the Mexican National Migration Institute to strengthen the participation of civil 
society organizations in its Delegation Councils22 as partners to bring healthy transparency to the 
country's migration system. 
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85. In order to address these excesses, both governments must create training mechanisms that instruct 
enforcement agents in the use of appropriate tactics for enforcing immigration law. We urge the U.S. and 
Mexican governments to include human rights curricula in their training regimens so that immigration 
enforcement personnel are more sensitive to the handling of undocumented migrants.23 Community 
organizations, including dioceses and parishes, can assist enforcement officials in this effort. In addition, 
the enforcement function in both nations should be left to federal authorities (the Immigration and 
Naturalization Service and Border Patrol in the United States, and the National Migration Institute and 
Federal Preventive Police in Mexico), not transferred to local police who necessarily have other priorities 
and who are untrained in the proper methods for enforcing immigration law. Military personnel from any 
branch or service should not be used to enforce migration laws along either country's land borders. 
 
Border Enforcement Policies 
86. Of particular concern are the border enforcement policies pursued by both governments that have 
contributed to the abuse and even deaths of migrants in both Mexico and the United States. Along the 
United States-Mexico border, the U.S. government has launched several border-blockade initiatives in the 
past decade designed to discourage undocumented migrants from entering the country. These initiatives 
have been characterized by a tripling of Border Patrol agents, especially at ports of entry, and the use of 
sophisticated technology such as ground sensors, surveillance cameras, heat-detecting scopes, and 
reinforced fencing. 
 
87. Rather than significantly reducing illegal crossings, the initiatives have instead driven migrants into 
remote and dangerous areas of the southwest region of the United States, leading to an alarming number 
of migrant deaths. Since the beginning of 1998, official statistics indicate that more than two thousand 
migrants have lost their lives trying to cross the United States-Mexico border, many from environmental 
causes such as heat stroke, dehydration, hypothermia, or drowning. The blockades also have contributed 
to an increase in migrant smuggling, in which desperate migrants pay high fees to smugglers to get them 
into the United States. In recent years, smuggling has become a more organized and profitable 
enterprise.24 

"Come and Look at My Brother in His Coffin" 
Jose Luis Hernandez Aguirre tried desperately to find work in the maquiladora plants near 
Mexicali but was unable to do so. With a wife and two children, ages one and seven, Jose 
needed to find a job that would put food on the table. A smuggler told him of the high-
paying jobs across the border and offered, for $1,000, to take him there. Joined by his 
brother Jaime and several others, the group headed for the United States with hope. After 
one day, brother Jaime called and reported to the family and Jose's sister, Sonia, that 
Jose was lost. Jaime could not make the trek in the desert, but Jose wanted to continue 
on the journey. He had to find a job for his family. Four days later, Jose's body was found 
in the desert. His sister Sonia borrowed a truck to retrieve Jose's remains. Upon her 
return, she encountered another group of migrants heading to the United States. "Why do 
you want to risk your lives like this?" she implored. "Come and look at my brother in his 
coffin." 

 
88. In southern Mexico, similar policies have resulted in countless migrant deaths along the Suchiate 
River, most by drowning. Another cause for concern is the presence of Mexican checkpoints–far from 
most urban areas and difficult to monitor for human rights abuses–which are manned by military and 
federal, state, and local police agencies along the country's borders and interior. Because these 
checkpoints are used as "choke" points for arms, drugs, and migrant smuggling, there is an unfair 
tendency to associate migrants with criminal activity. 
 
89. We urge both the U.S. and Mexican enforcement authorities to abandon the type of strategies that 
give rise to migrant smuggling operations and migrant deaths. Care should be taken not to push migrants 
to routes in which their lives may be in danger. The U.S. Border Patrol has recently launched a border 
safety initiative to prevent migrant deaths. We ask the Border Patrol to redouble their efforts in this area 
and to work more closely with community groups to identify and rescue migrants in distress. We also urge 
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more concerted efforts to root out smuggling enterprises at their source using a wide range of intelligence 
and investigative tactics. In other church documents, the U.S. bishops have also expressed concern 
about the increasing drug-trafficking industry.25  
 
90. Similarly, we call upon both nations to undertake joint efforts to halt the scourge of trafficking in 
human persons, both within our hemisphere and internationally. Trafficking in persons–in which men, 
women, and children from all over the globe are transported to other countries for the purposes of forced 
prostitution or labor–inherently rejects the dignity of the human person and exploits conditions of global 
poverty.  
 
91. Both governments must vigilantly seek to end trafficking in human persons. The U.S. government 
should vigorously enforce recent laws that target traffickers both at home and abroad. Mexican authorities 
must strengthen efforts to identify and to destroy trafficking operations within Mexico. Together, both 
governments should more effectively share information on trafficking operations and should engage in 
joint action to apprehend and prosecute traffickers. 
 
Due Process Rights 
92. In 1996, the U.S. Congress eviscerated due process rights for migrants with the passage of the Illegal 
Immigration Reform and Immigrant Responsibility Act (IIRIRA), which authorizes the detention and 
deportation of migrants for relatively minor offenses, even after they have served their sentences. IIRIRA 
has caused the unjust separation of untold numbers of immigrant families.26 We urge the U.S. Congress 
to revisit this law and to make appropriate changes consistent with due process rights. 
 
93. We also urge the Mexican government to honor the right to due process for all those who are in the 
country, specifically documented and undocumented migrants who do not now enjoy due process and 
who may be removed from the country for arbitrary reasons. Recognizing such a right only strengthens 
the rule of law in a country and further legitimates its institutions.27 
 
94. Once apprehended, migrants often are held in unsanitary and crowded prisons, jails, and detention 
centers, in Mexico and the United States, sometimes alongside serious criminal offenders. Migrants 
without documentation should not be treated as criminals, should be detained for the least amount of time 
possible, and should have access to the necessary medical, legal, and spiritual services. Asylum seekers 
who pass an initial "credible fear" interview should be released. 
 
Protecting Human Rights in Regional Migration Policies 
95. As defenders of those who flee persecution in foreign lands, we are increasingly troubled by the 
asylum policies employed by both the United States and Mexico. Most alarming is the prospect of 
creating a North American exterior boundary system in which asylum policies would be regionalized in 
such a way as to deny asylum seekers appropriate judicial remedies and protection.28 
 
96. Increasingly, asylum seekers from across the globe are smuggled through Central America to Mexico 
and the United States. They come from as far away as China, India, Iran, and Iraq. In most cases, they 
have valid claims for protection, but many are swept up in anti-smuggling initiatives in Central America 
and Mexico and are sent back to their persecutors without proper screening.  
 
97. The denial of asylum adjudication rights is an especially acute problem along the United States-
Mexico border. Employing a U.S. policy known as expedited removal, U.S. immigration officers routinely 
detain and deport migrants without giving them a hearing before an immigration judge. In fact, expedited 
removal is most heavily used against Mexicans. Of the just over 180,000 total removals from the United 
States in FY1999 and FY2000, 81 percent of those deported were Mexican.29 Moreover, Mexicans and 
others deported under expedited removal are subject to being barred from readmission to the United 
States for at least five years. Along the southern border of Mexico, migrants are returned on a regular 
basis to Central America without screening.  
 
98. Denying access to asylum procedures, making them complicated, or not providing clear information 
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about them in languages that people can understand is a grave injustice and violates the spirit of 
international law and commitments made by both our countries.30 
 
99. We restate our long-held position that asylum seekers and refugees should have access to qualified 
adjudicators who will objectively consider their pleas. We urge both countries to take a leadership role in 
the Regional Conference on Migration (Puebla Process) and to work with our Central American neighbors 
to ensure that asylum seekers and refugees throughout our hemisphere have access to appropriate due 
process protections consistent with international law. 
 
Consequences of September 11 Terrorist Attacks for Migrants  
100. The terrorist attacks of September 11, 2001, which ended so tragically in New York, the Washington, 
D.C., area, and Pennsylvania, have placed national security concerns at the forefront of the migration 
debate and have added another dimension to the migration relationship between the United States and 
Mexico. Certain security actions are a necessary response to credible terrorist threats, such as improved 
intelligence sharing and screening, enhanced visa and passport security, and thorough checks at the 
United States-Mexico border. Other actions, however, such as reducing legal immigration between the 
two nations, do not serve to make the United States or Mexico more secure. We urge both nations to 
cooperate in this area, but not to enact joint policies that undermine human rights, reduce legal 
immigration, or deny asylum seekers opportunities for protection. 
 
Conclusion  
 
101. As bishops we have decided, in the words of Pope John Paul II, to "put out into the deep"31 in search 
of common initiatives that will promote solidarity between our countries, particularly among the Catholics 
of both countries. We are committed to the new evangelization of our continent and to the search for new 
ways of leading our peoples to encounter Christ, who is "the path to conversion, communion and 
solidarity" (EA, no. 7).32  
 
102. We recognize the phenomenon of migration as an authentic sign of the times. We see it in both our 
countries through the suffering of those who have been forced to become migrants for many reasons. To 
such a sign we must respond in common and creative ways so that we may strengthen the faith, hope, 
and charity of migrants and all the People of God. Such a sign is a call to transform national and 
international social, economic, and political structures so that they may provide the conditions required for 
the development for all, without exclusion and discrimination against any person in any circumstance. 
 
103. In effect, the Church is increasingly called to be "sign and instrument both of a very closely knit union 
with God and of the unity of the whole human race" (Lumen Gentium, no. 1). The Catholic bishops of the 
United States and Mexico, in communion with the Holy Father in his 1995 World Migration Day message, 
affirm that  

In the Church no one is a stranger, and the Church is not foreign to anyone, anywhere. As a sacrament of 
unity and thus a sign and a binding force for the whole human race, the Church is the place where illegal 
immigrants are also recognized and accepted as brothers and sisters. It is the task of the various 
Dioceses actively to ensure that these people, who are obliged to live outside the safety net of civil 
society, may find a sense of brotherhood in the Christian community. Solidarity means taking 
responsibility for those in trouble.  

The Church must, therefore, welcome all persons regardless of race, culture, language, and nation with 
joy, charity, and hope. It must do so with special care for those who find themselves–regardless of 
motive–in situations of poverty, marginalization, and exclusion.  
 
104. We ask our presidents to continue negotiations on migration issues to achieve a system of migration 
between the two countries that is more generous, just, and humane. We call for legislatures of our two 
countries to effect a conscientious revision of the immigration laws and to establish a binational system 
that accepts migration flows, guaranteeing the dignity and human rights of the migrant. We ask public 
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Metro Area FB%
1990

FB%
2000

Low%
1990

Low%
2000

Jersey City 30.6% 38.5% 40.8% 44.0%

Fresno 17.5% 21.0% 47.2% 50.0%

Ventura 17.0% 20.7% 23.4% 26.6%

Bridgeport 10.9% 20.5% 25.1% 31.9%

Stamford-Norwalk 12.2% 20.4% 23.2% 22.3%

Yolo 14.4% 20.3% 43.6% 43.3%

Santa Cruz 14.0% 18.2% 32.2% 31.8%

Vallejo 12.7% 17.2% 29.4% 30.2%

Yuba City 11.8% 16.6% 51.2% 50.4%

Las Vegas 8.7% 16.5% 41.0% 39.8%

Top 10 15.0% 21.0% 35.7% 37.0%

Wichita 3.1% 5.9% 40.9% 32.7%

OK city 3.2% 5.7% 46.3% 29.8%

New London-N. 4.2% 5.7% 29.1% 31.9%

Burlington 3.8% 5.7% 34.8% 32.8%

Bremerton 4.1% 5.7% 36.5% 33.2%

Boise City 2.8% 5.6% 44.2% 32.8%

Jacksonville 3.4% 5.4% 41.8% 31.8%

Des Moines 2.1% 5.3% 38.7% 33.0%

Grand Rapids 2.8% 5.2% 37.6% 33.7%

Allentown 3.6% 5.1% 37.7% 31.5%

Low 10 3.3% 5.5% 38.8% 32.3%

Table 4
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CO N C L U S I O N S

The above analysis and the earlier study of 1990 Census data indicate that the trend of a decreasing
share of middle-income households is likely to continue as long as mass immigration and lax immigra-
tion law enforcement continue.

While the increase in the immigrant population could be curbed by stemming the flow of illegal immi-
gration, now estimated to add about a half-million new illegal residents each year, there is little indica-
tion that the Bush Administration or Congress are prepared to deal with this problem any more serious-
ly than the Clinton Administration did earlier.  In fact, the prospect of the Administration’s support for
a new guest-worker program that would legitimate the status of illegal alien workers seems likely to
attract still others to follow the example of their relatives, friends, and neighbors who earlier came ille-
gally, thus exacerbating the problem.  The platforms of all of the contenders for the Democrat nomina-
tion suggest an even greater readiness to bend the immigration laws to accommodate aliens illegally in
the country.

Similarly, there is little evidence that either the Administration or the Congress is prepared to deal with
the nation’s currently out-of-control legal immigration structure.  After choosing to lay aside the 1995
recommendations of the U.S. Commission on Immigration Reform ? the Jordan Commission ? for a
restructuring and reduction in legal immigration, the Congress has shown little indication of being pre-
pared to address the issue.

Immigration has grown to immoderate proportions since being unleashed in 1965.  From averaging less
than 300,000 per year in the early 1960s, immigration — legal and illegal — has zoomed to about 1.4
million per year (more than one million legal admissions in both fiscal years 2001 and 2002).  Some of
this increase is due to amnesty-type provisions for groups of illegal immigrants and programs added in
recent years, such as the visa lottery system.  Another contributing factor is the numerically uncapped
family reunification immigration

If neither the expanding immigrant settlement nor the composition of it is changed ? characterized by
large numbers of poorly educated and largely unskilled persons, it is reasonable to expect that this
immigrant flow will also continue to add to the ranks of low-income households 

What this trend means in terms of the workforce is a greater separation between high-education, high-
skills, high-wage workers on the high end of the scale and the limited-education, limited-skills, low-
wage workers on the low end of the scale.  The erosion of the middle ground between these extremes
means fewer opportunities at a seamless upward mobility.

In a society that continues to espouse egalitarian principles and hold upward mobility as an opportu-
nity for all, a growing abyss between the shibboleth and the practice of upward mobility may lead to
increasing resentment and frustration.  The growing settlement of foreign newcomers who compete for
job opportunities with earlier immigrants and others in the nation’s most disadvantaged segment of the
population, increased social tensions and conflict may be expected.

As UCLA Professor William A. V. Clark has commented, “Conflict takes many forms, from disagreement
generated by prejudice to tensions arising from conflict over jobs and political power.  At the extreme,
the 1992 [Los Angeles] riots were a volatile manifestation of minority/majority conflict and of intereth-
nic conflict.  Race and ethnic relations are much more complicated today than they were in the 1960s
and 1970s, when the debates revolved around outlawing segregation and creating equal opportunities
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for blacks.  Today’s conflict has four subdimensions:  cultural differences, racial and interethnic ten-
sion, economic conflict, and political power struggles.  Each of these is intertwined with recent immi-
gration.”13

Finally, it must be noted that the trend of increasing legal and illegal immigration and a declining mid-
dle class need not be accepted as inevitable. To the extent that today's mass immigration is contribut-
ing to the greater income stratification, that process can be arrested and reversed by changing the
nation's immigration policy. Such a change is long overdue. The American public has long believed that
illegal immigration must be stopped and that legal immigration should be lowered. The blue-ribbon
Jordan Commission offered a detailed blueprint for bringing immigration policy more into line with the
public's expectations. But Congress has yet to adopt the document verification system the Commission
recommended as the key reform to deny jobs to illegal workers and, thereby, deter illegal immigration,
and it has yet to seriously address the issue of legal immigration reform and reduction. 

Advocacy of lower immigration is not a partisan position, nor is it either conservative or liberal.  It does
tend, however, to segment along socio-economic lines, with better-educated, and wealthier Americans
favoring the status quo.  As shown above, they are the ones who are benefiting from the current trend,
to the disadvantage of middle and lower income segments of the population.

Author, and social commentator Michael Lind noted in 1998 that, “The unpleasant truth is that the pres-
ent rate of legal immigration has been a boon to employers ? and a disaster for low-income workers. It
is time for progressives to take the issue back...and advocate an immigration policy that keeps the inter-
ests of the working class, not the business class, in mind.”14

Lind’s focus was on immigration’s impact on working class families, but the trend he identified affects
middle-income families too, and immigration reformers must keep that in mind.
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EN D N OT E S

1 Middle-income households in this study for 2000 data were those with income between $35,000 and $67,700.  This range is
comparable to the $25,000-50,000 range in 1990 after adjustment for inflation. To achieve the 2000 range, we added two-thirds
of the households in the $50,000-75,000 range to the households in the $35,000-50,000 range.  The remaining one-third of the
households was added to the high-income household share. This middle-income range includes the national median house-
hold income of $41,994.

2 “What is the Relationship Between Income Inequality and Immigration?”, John L. Martin, Federation for American Immigration
Reform Research Paper, October 1996.  This study documented a trend of  “…a steadily rising share of immigrants as the share
of mid-level income earners declined.”

3 In 1989, the year for which data were collected in the 1990 Census, $25,000 was about double (1.99) the poverty level for a
family of four, two of whom were children.  This level included 41.8 percent of all households.  Ten years later, $35,000 in
income was only slightly more than double (2.07) the poverty level for the same sized family.  That income level included 41.4
percent of all households.

4 Daniel H. We i n b e rg “A Brief Look at Po s t war U.S. Income Inequality,” U.S. Census Bure a u ,
(http://www.census.gov/hhes/income/incineq/p60asc.html - accessed April 15, 2003). 

5 “Recent immigration accounts for about half of the regional variance in the Gini in 1997 and about 25% to 40% of the region-
al variance in the growth of the Gini between 1969 and 1997.”  Reed Deborah, “Immigration and Males’ Earnings Inequality
in the Regions of the United States,” Demography, August 2001, p. 372. 

6 S o u t h - Western College, “Po l i cy Debate: What Accounts for Recent Increases in Income Inequality?,”
(http://www.swcollege.com/bef/policy_debates/income_inequality.html -accessed April 15, 2003).

7 National Research Council, The New Americans: Economic, Demographic and Fiscal Effects, National Academy Press, 1997.
8 Reed, Deborah S., “California’s Rising Income Inequality:  Causes and Concerns,” Feb. 1999, Public Policy Institute of

California.
9 The five-percent foreign-born cut-off was used to concentrate the analysis on those localities where the spread between high-

immigration and low-immigration settlement was greatest.  The inclusion of the other 23 states with foreign-born populations
between 1.1 percent (West Virginia) and 4.4 percent (Nebraska) tended to dilute, but not reverse, the trend.  The narrowing
of the scope of the analysis eliminated several states that had comparatively large low-income household shares because of an
overall low-income structure of the state's economy independent of the foreign-born population.

10 Among full-time, year-round workers, 31.1 percent of foreign-born residents earned less than $20,000 a year, compared to 17.4
percent of native-born residents who earned that little. Low salaries are particularly common among the foreign-born from
Central America, 47.4 percent of whom earned less than $20,000 a year. The share of the foreign-born living in poverty (16.1
percent) is almost 50 percent higher than the share of the native-born living in poverty (11. percent). Naturalized citizens have
a poverty rate similar to natives, but the non-citizen foreign-born were twice as likely to be poor, with a poverty rate of 19.7
percent. In other words, one out of every five non-citizens is poor. ( Foreign-Born Population of the United States, Current
Population Survey - March 2002 Detailed Tables (PPL-162), U.S. Bureau of the Census, Washington, DC.) 

11 While this approximation arrived at by adding 2/3 of the households in the $50-75,000 range to the households in the $35-
50,000 range would be precise only if the households were evenly spread throughout the range in each state, the resultant data
do not show significant variations appearing among the states between the two data sets.

12 The poverty level for a family of four with two children in 1989 was $12,575, so $25,000 household income was 1.99 times
the poverty level. For the same family in 1999 the poverty level was $16,895, so the $35,000 household income was 2.07
times the poverty level.

13 Clark, William A. V., 1998, California Cauldron: Immigration and the Fortunes of Local Communities , p. 197, The
Guilford Press, New York. 

14 Lind, Michael, "Mother Jones," August, 1998. 
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Introduction

“Nozick is kicking Rawls's ass.” So proclaimed Talha Syed to a group of intellectual property scholars assembled in
the small college town of Davis, California, for a conference on Intellectual Property and Social Justice in March 2006.
[FN1] No one in the august group rebutted the claim.

*564 Robert Nozick stands as one of the foremost intellectual antagonists to claims for distributive justice. [FN2]
John Rawls, meanwhile, penned the most important modern political theory justifying an egalitarian society. [FN3] Thus,
the suggestion that Nozick is prevailing over Rawls would appear to cast a pall on calls for embedding demands for so-
cial justice within the law of intellectual property. Social justice, after all, is generally taken to require significant obliga-
tions towards the poor.

Is the libertarian vision of Nozick indeed in ascendance in intellectual property, overshadowing Rawls's egalitarian-
ism? There is strong reason to answer “no.” From Doha to Geneva, from Rio de Janeiro to Ahmedabad, from Palo Alto
to New Haven, from Davis to Copenhagen, individuals and groups insist that intellectual property must serve a broad ar-
ray of human ends. These cities mark the launching pads for some of the growing networks dedicated to improving the
distribution of intellectual property. In Doha, Qatar, in 2001, member states of the World Trade Organization declared
that intellectual property law “does not and should not prevent Members from taking measures to protect public
health.” [FN4] In Geneva, the World Intellectual Property Organization (“WIPO”) General Assembly sought in 2004 to
commit WIPO to a “development agenda.” [FN5] A decade earlier, in Rio de Janeiro in 1992, nations agreed to a Con-
vention on Biological Diversity, recognizing that sovereign control over biological resources would aid the preservation
of biological diversity. [FN6] In Ahmedabad, India, a Honey Bee Network seeks to share local agricultural innovations
with a wider population on equitable terms. [FN7] Palo Alto gave birth to the Creative Commons, which helps creators
share their work widely through streamlined licenses. In Davis, the organization Public Intellectual Property Resource
for Agriculture seeks to leverage the patents held by public institutions to form useful patent pools for facilitating hu-
manitarian use of crop knowledge. In Copenhagen, the artist and activist group Superflex helps developing country farm-
ers brand their products in the same fashion as large *565 multinationals, so that these farmers can exploit trademarks in
products they cultivated.

These are not merely fringe efforts, tilting at windmills, but rather practical engagements with real world problems,
from increasing access to medicines and culture to fostering socially useful innovations and economic development. Nor
are these activities necessarily hostile to intellectual property; rather, many seek to harness intellectual property for social
ends.

Thus far, intellectual property theory has been behind the practice. But the papers in this Symposium, considered
collectively, form a rebuttal to the declaration that a libertarian vision dominates both intellectual property law and schol-
arship.

Social justice in intellectual property has recently gained special urgency because of three developments, the first two
technological, and the third legal: (1) the rise of the Internet; (2) the rise of biotechnology; and (3) the entry into force of
the Agreement on Trade-Related Aspects of Intellectual Property Rights (“TRIPS”).

The Internet--through its various applications, from the World Wide Web and e-mail to peer-to-peer file sharing-
-enables anyone to share the stuff of intellectual property, the intellectual products themselves, relatively cheaply and
widely. This radical change in the technology for disseminating intellectual products fosters hope for the most wide-
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spread use of human knowledge. Borges's infinite library becomes almost conceivable, though it is not clear whether its
midwife will be Google or a coalition of libraries. [FN8] At the same time, the ready dissemination of information
(facilitating copyright infringement) led to the adoption of laws that criminalize the circumvention of technologies that
protect intellectual property, laws that might be exploited to limit the dissemination of information or to lock out compet-
ition. [FN9] The broad vision of human advancement through information sharing has roused many to focus on how in-
tellectual property might hamper or facilitate that vision's realization.

*566 The growing importance of biotechnology to advances in agriculture and medicine increasingly implicates in-
tellectual property in these areas. The Green Revolution was made possible by scientific advances in agriculture largely
independent of intellectual property claims, but today's breakthroughs will depend on patentable (and likely patented) in-
novation. This may help incentivize private research, but may also obstruct innovation which would have to clear a thick-
et of prior patents. The efforts to develop a genetically modified strain of “golden rice” infused with beta carotene
stumbled when it was discovered that some seventy patents had been filed on the genes and constructs owned by some
thirty-two companies and institutions. [FN10] There may be little freedom to operate in many areas of biotechnology, at
least in the absence of permission from dozens of entities worldwide.

The third development, TRIPS, now in effect in all but the world's very least developed countries, requires patents in
everything from seeds to drugs, making intellectual property law literally an issue of life or death. Yet, paradoxically,
intellectual property's “march into all corners of our lives and to the most destitute corners of the world in the last cen-
tury has . . . exposed the fragility of its economic foundations while amplifying its social and cultural effects.” [FN11]
We now know, for example, that intellectual property rights do not incentivize the creation of drugs to treat poor people's
ills, and that intellectual property may offer no incentive for creation when a country lacks infrastructure necessary for
technical innovation. As Professor Laurence Helfer points out in his paper, a United Nations committee recently recog-
nized the broad impact of TRIPS on “(1) the transfer of technology to developing countries; (2) the consequences for the
right to food of plant breeders' rights and patents for genetically modified organisms; (3) biopiracy; (4) the protection of
the culture of indigenous communities; and (5) the impact on the right to health of legal restrictions on access to patented
pharmaceuticals.” [FN12]

*567 In this Foreword, we seek to contextualize the papers in this Symposium issue, showing how they outline the
major arguments with respect to approaching intellectual property through the lens of social justice. We also seek to de-
fend the fundamental project, explaining why we must heed considerations of social justice as we deliberate on the con-
tours of intellectual property. In Part I, we situate the papers within the larger philosophical debate between Nozick and
Rawls, showing that egalitarian norms pulsate through a significant strain of intellectual property scholarship. Some will
demur. They will argue that intellectual property should serve a single goal: incentivizing the creation of cultural and sci-
entific products, as the market dictates. Concerns about social justice should be dealt with through other means--perhaps
through taxation and welfare payments. [FN13] In Part II, we will argue against such an impoverished vision of the val-
ues of intellectual property law.

I. Arguments About Intellectual Property and Social Justice

For Nozick, social justice requires that governments interfere as little as possible with private arrangements, and de-
vote themselves instead to protecting such arrangements. [FN14] Nozick separates the question of social justice in prop-
erty into three issues: (1) justice in the initial acquisition, (2) justice in subsequent transfers, and (3) justice with respect
to reparations for violating (1) and (2). [FN15] With respect to initial acquisition, Nozick largely follows John Locke,
granting a laborer rights to own what she makes and to appropriate anything not already owned, provided her appropri-
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ation leaves “enough and as good” for others. [FN16] Justice in subsequent transfers is left largely to the free market;
governments should avoid interfering with or coercing transfers (including taxation, which Nozick likens to forced
labor). Justice in reparations is quite simply that: reimbursing victims of harm done by others.

Where Nozick's foremost value is liberty, which he sees as freedom from the state, Rawls's theory seeks to structure a
more egalitarian society, requiring more direct state involvement. Political institutions must always seek to improve the
lot of the worst off in society; their success or failure hangs on how well they achieve this goal. This is *568 Rawls's
central disagreement with Nozick, who would have political institutions protect private property and free contract, with
minimal redistribution.

A. Intellectual Property and Distributive Justice

Distributive justice through intellectual property, however, occupies many of the papers in this Symposi-
um. Professor William Fisher and Talha Syed lead their powerful paper with a staggering fact, one designed to motivate
distributive justice in intellectual property on a global level:

Each year, roughly nine million people in the developing world die from infectious diseases. The large pro-
portion of those deaths could be prevented, either by making existing drugs available at low prices in developing
countries, or by augmenting the resources devoted to the creation of new vaccines and treatments for the diseases
in question. [FN17] Fisher and Syed address the central question for global distributive justice: why should the
richer nations pay for the health care needs of the poorer nations? Like Rawls, they focus not on “the morality of
individual choice” (e.g., to give or not give), but on “the responsibilities of institutions.” [FN18] They consider ar-
guments “from historical equity, social utility, and deontological and teleological theories of distributive
justice.” [FN19] They conclude that each of these philosophies--from utilitarianism to cosmopolitanism-- supports
health-related obligations from the North to the South.

Fisher and Syed provide a strong philosophical foundation for James Love's practical suggestion: a Medical Research
and Development Treaty where developed nations would fund the creation and delivery of essential medicines to treat
AIDS and other diseases in the developing world. [FN20] Innovators in both developing and developed nations would be
rewarded not by royalties from patents on their inventions, but rather through prizes for the incremental health benefits of
their invention, when compared to existing medicines. Love explores the possibility of using privately managed research
and development funds to channel money into research that could not otherwise access private capital.

Professor Margaret Chon identifies distributive justice as a central issue in determining how to allocate rights to tech-
nical knowledge between *569 producers and users. [FN21] Taking a Rawlsian “bottom up” perspective which considers
the impact of the global intellectual property regime on those at global society's margins, she describes how the world's
poor lack access to basic textbooks. She argues that intellectual property law should not stand in the way of the wide-
spread dissemination of textbooks, even where those seeking education lack the means to compensate the copyright own-
er.

Professor Keith Aoki questions the justice in the initial acquisition of some important intellectual properties. “The
exclusion of slaves from owning patents,” [FN22] for example, meant that black inventors could be exploited--even
while some justified the denial of patents to blacks on the theory that they “lacked the requisite inventive agency to gen-
erate or possess patentable ideas.” [FN23] Some historians, for example, suggest that Eli Whitney may have borrowed
the central idea of the cotton gin from a slave. Aoki's goal is not to simply argue for restitution for the past injustice of
failing to recognize black authorship, but to put intellectual property law into a social context. For example, Aoki points
out the cruel irony that the cotton gin may have prolonged the economic viability of slavery, which had come under in-
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creasing pressure in the marketplace until this innovation. [FN24] Similarly, after demonstrating the failure of copyright
law to recognize the inventiveness of black blues artists, Aoki seeks not to grant individual intellectual property rights to
such artists, but rather to create limited commons property regimes that would give these artists freedom to borrow from
each other while increasing their bargaining power with respect to outside parties.

Where Aoki describes communities that did not receive the economic benefit of their creations (a Lockean-Nozickian
concern, to be sure), the paper by Professor Rosemary Coombe, Steven Schnoor, and Mohsen Ahmed examines efforts
by traditional communities to commodify their cultural knowledge. [FN25] These communities are using the tools of in-
tellectual property--trademarks, certification marks, copyrights, patents, and geographical indications--for their own eco-
nomic advantage. They are learning to market their place, tradition, history, and *570 narrative. But Coombe and her
coauthors have two worries: first, that this strategy puts greater burdens on intellectual property to serve as a governance
mechanism within the community; and second, that this strategy may reify certain customs or hierarchies.

Professor Shubha Ghosh spins a tale to distinguish the real property commons from the intellectual property com-
mons. [FN26] Unlike real property which at least today has already been clearly demarcated, intellectual property re-
mains yet unexplored. This characteristic, Ghosh suggests, should lead us to consider distributive justice directly when
we evaluate justice among intellectual property creators, justice among creators and users, and justice between genera-
tions.

Professor Ann Bartow expands the discussion from the structure of intellectual property to the implications for social
justice of the commonplace practice of naming public sites. [FN27] Such naming practices, she argues, have enormous,
though often neglected, cultural significance. She observes, for example, that we are likely to view “a community in
which a public school is named for Robert E. Lee very differently from a community in which a public school is named
for Martin Luther King, Jr.” [FN28] (the example strikes home: the UC Davis School of Law, housed in an edifice named
for Martin Luther King, Jr., seeks to carry on meaningfully King's legacy for social justice through law). Given the cul-
tural implications of public names, she worries that the usual processes for selection are undemocratic. She calls for
transparency and accountability in the selection process.

Like Nozick and Rawls, the contributors to this Symposium have fundamental disagreements about the means for
making this area of law more socially just. A number of the papers raise objections, or at least cautions, to a social
justice approach to intellectual property.

In his paper, winkingly titled Locke Remixed ;-), Professor Robert Merges offers two important arguments against
redistribution through unlicensed cultural remixes, a position he associates with one of us (Sunder) and with Coombe.
[FN29] His principal argument follows Nozick (whose theory of initial acquisition remixes Locke's): creators deserve the
fruits of their labors, and forcing them to yield a significant amount of these fruits would be unfair. [FN30] His second
argument is more pragmatic: *571 even when copyright owners might have the legal right to stop a remix, they very of-
ten do not exercise the right, perhaps because they do not object to the particular use or because of the transactions costs
of enforcing their right. “[R]emix culture has sprouted and grown quite rapidly,” Merges argues, “without any major
changes in the law.” [FN31]

Merges's first argument relies on a particular moral philosophy and can thus be disputed by those who do not share
that philosophy. Even if one does accept Nozick's account of property, we must still pay attention to the justice of the
initial acquisition; today's copyright holders often drew upon the labors of others without meaningful consent or com-
pensation. Yet another difficulty is one presented by Nozick himself: where do we draw the limits on the property rights
that flow from one's labor? Should a can of tomato juice poured into the ocean, Nozick memorably asks, make the ocean
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mine? This critique becomes particularly sharp in the context of remixing, where one must define the scope of the deriv-
ative work correctly; after all, remixers, too, are laborers hard at work creating value. Where should the original author's
control end? A Lockean theory of control might grant much greater rights than a purely incentive-driven account; it
might provide the creator with windfalls far beyond those necessary to motivate the creation. Relying upon the Lockean
proviso to set the limits seems much too abstract and indefinite.

Merges's second argument--that remixers are doing fine even without legal rights because the copyright owners have
waived their claims out of generosity or for practical reasons--can be turned around: if the default rule were set other-
wise--to give broader remix rights to third parties--perhaps the “kindness of strangers” [FN32] would still flow, now in
the reverse direction.

B. Intellectual Property and Human Rights

Helfer argues that both the human rights and intellectual property domains have moved towards each other, such that
their language and claims increasingly overlap. [FN33] He imagines three possible futures for the intertwining of human
rights and intellectual property. First, intellectual property owners might use human rights to expand their intellectual
*572 property claims, now founded on a fundamental human right. Second, countries could use human rights to impose
external limits on intellectual property, establishing “external limits, or maximum standards of protection, upon rights
holders.” [FN34] Third, policymakers might seek to achieve human rights ends through intellectual property means (that
is, recognizing that intellectual property might either help or harm a particular effort to promote a minimum human
need).

Professor Kal Raustiala offers a sobering intervention, questioning “whether the infusion of human rights concepts
and rhetoric will serve, on balance, to make international IP rights more socially just, or just more powerful.” [FN35] We
respond to Raustiala's concerns in Part II below.

Professor Peter Yu reviews the drafting history leading up to the intellectual property-related provisions in the Uni-
versal Declaration of Human Rights and the International Covenant on Economic, Social, and Cultural Rights. [FN36]
He argues that “it is important to clearly delineate which attributes of intellectual property rights would qualify as human
rights and which attributes or forms of those rights should be subordinated to human rights obligations due to their lack
of any human right basis.” [FN37] Such a clear delineation would show that intellectual property rights, even if con-
ceived as human rights, are not absolute, but rather must be balanced with other, perhaps paramount, human rights.

C. Copyrights, Creativity, and Catalogs

Noting the absence of theories of cultural creation--a seemingly central question for copyright law--Professor Julie
Cohen ambitiously begins to weave a story of how we create. [FN38] She sees creativity as characterized (in Professor
Leslie Kurtz's words) by “intrinsic rewards, creative play, serendipity, cross-fertilization, and the unstructured freedom to
see what happens without knowing in advance.” [FN39] Copyright law, Cohen argues, should seek not simply to in-
centivize more creative goods, but to facilitate the conditions for creativity--including centrally the ability to
“play.” [FN40]

*573 For many, Google Book Search promises to enhance such play in the field of the word. Google has begun to di-
gitize the collections of some of the world's biggest libraries and make them available worldwide, in snippet form for
books in copyright, and in full text form for books in the public domain. But Professor Siva Vaidhyanathan fears that
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Google's fair use defense for this copying will fail, and the similar not-for-profit projects of libraries will be jeopardized
by an adverse legal precedent. [FN41] Libraries, he believes, should be public, not private, projects. Vaidhyanathan, who
teaches at NYU's education school, distrusts Google as the librarian for all human knowledge.

Kurtz and Professor Molly Van Houweling elegantly summarize the contributions by Cohen and Vaidhyanath-
an. Van Houweling worries about what may be lost in the move from physical to virtual libraries, including physical en-
counters with books, and people, in the same aisle. [FN42]

In discussing Cohen's description of the playful, unpredictable, and culturally embedded nature of creativity, Kurtz
concludes, “If copyright is to promote creativity, it will not be well served by rigid control over the ability to access and
use cultural goods.” [FN43] Kurtz is more optimistic than Vaidhyanathan about Google's library project, both from the
standpoint of law and from the standpoint of social justice. She argues that Google “may have a strong fair use defense,”
primarily because “the project does not appear to harm any of the publishers' markets.” [FN44] She also believes Google
offers a “valuable research tool,” especially for those far from the world's metropoles, allowing anyone with Internet ac-
cess “to engage with all sorts of materials.” [FN45]

II. Why Consider Social Justice Within Intellectual Property?

Intellectual property law is a human construction designed to solve a fundamental problem of information economics:
without intellectual property protections, the ready duplicability of information undermines incentives to create informa-
tion. Armed with this economic insight and fortified by a constitutional mandate to “promote the Progress of Science
and useful Arts,” [FN46] some intellectual property scholars--let's call them *574 “Intellectual Property
Originalists” [FN47]--would keep intellectual property's focus single-minded: to incentivize the production of informa-
tion. [FN48] They would thus resist any call to expand the values of intellectual property to the broad array of values
constituting social justice.

A. The Case for a Broader View of Intellectual Property Values

We will argue here that the view of intellectual property as serving only to incentivize more information production
is too narrow. We offer a set of arguments for an expansive understanding of the values motivating and structuring intel-
lectual property law.

Spurring different kinds of innovation. Even if we are interested solely in spurring innovation, are we disinterested
entirely in what kind of innovation we are spurring? Does it matter if the intellectual property regime fails to incentivize
the creation of treatments for poor people's diseases? [FN49] While some might prefer official technological neutrality,
governments often are keen to spur more socially useful inventions. In Metro-Goldwyn-Mayer Studios, Inc. v. Grokster,
Ltd., the Supreme Court observed that a rule that encouraged one kind of innovation might simultaneously curtail another
kind of innovation: “The more artistic protection is favored, the more technological innovation may be discouraged. . .
.” [FN50]

Providing grounds for limiting intellectual property claims. A single-minded focus on incentivizing creation could
lead to maximalist intellectual property claims. The only limit on intellectual property would be found in (1) the claim
that additional intellectual property rights are unnecessary to spur creation, and (2) situations where expanding intellectu-
al property rights for some will interfere with others' ability to create. A broad range of human values should help re-
strain maximalist intellectual property demands.
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Precipitating purpose need not require inattention to other values. The fact that a legal regime might be created for
one purpose should not mean that the implications of that regime for all other purposes should be ignored. *575 The state
raises an army because of the need to assure its security against foreign invasions. Yet, the state might deploy the army
domestically in case of natural disasters. And it might need to create limits on how the army might operate (such as pro-
hibitions on torture and sexual harassment)-- limits stemming not necessarily from self-defense but from other human
values. Similarly, the fact that intellectual property law might be established for instrumental reasons does not mean that
other purposes should not be considered when we set its metes and bounds. Furthermore, we could even treat the incent-
ive rationale as primary, but other goals as important factors nonetheless.

Redistribution through tax inadequate. Those who disfavor a social justice agenda for intellectual property are not
necessarily antagonistic to social justice itself. They would often simply prefer what they find to be a superior forum for
considering such issues: tax. But it seems unrealistic to expect the effects to be sorted out through a redistributive tax re-
gime. [FN51] Furthermore, why compound disadvantage through an intellectual property system indifferent to equality
[FN52] in the hopes that it might be sorted out later through a tax system?

Intellectual property laws not necessarily globally scalable. The insistence on a single maximand for intellectual
property law becomes even more problematic as Western-style intellectual property law is imposed on developing coun-
tries. A narrow focus on spurring innovation through intellectual property rights fails to differentiate between capacities
to innovate or, more importantly, capacities to commercialize innovation. Such capacities may be limited perhaps be-
cause of small home markets or the absence of governmental research and development funding. [FN53] Furthermore,
the expansion of intellectual property rights globally has not been coupled with a reinvigorated commitment to global de-
velopment. Foreign aid budgets have largely stagnated or declined--hardly likely to compensate for the larger net royalty
payments now likely to flow from the South to the North as a result of TRIPS. [FN54]

*576 Single-minded focus not true of most other areas of the law. Property law, like most or perhaps all other areas
of law, does not have such a single-minded focus. Property rights in land serve a myriad of values, and are justified and
cabined accordingly.

Hard to justify copyright fair use if intellectual property limited to incentives. Intellectual property has long harbored
multiple values, such as the First Amendment values implicit in fair use. Recent efforts to reconstruct fair use doctrine
as principally a response to transaction costs-induced market failure [FN55] might jeopardize the doctrine itself. As
transaction costs of finding the copyright owner and negotiating a license diminish as a result of electronic information
networks, markets may well transform fair use into fared use, undermining fair use. A broad understanding of intellectual
property values might justify fair use in the face of technological erosion.

Theory is behind the practice. Where theoreticians seem to prefer the incentive story, in practice, intellectual prop-
erty law is already replete with concerns for many values. In a recent Supreme Court intervention, for example, Justice
David Souter, writing for the Court, was “mindful of the need to keep from trenching on regular commerce” [FN56]--a
value quite beyond simply incentivizing production of more music. Explicitly acknowledging the plural values implic-
ated by intellectual property in our theoretical framework will help rationalize this law.

B. Critiques of the Social Justice Approach

We consider here three critiques of our approach.

Whose values? Many will worry that our approach would constitute the legal academy as Platonic rulers. How do
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we identify the myriad values to be considered? And whose values? Rawls's? Nozick's? Or someone else's entirely?
[FN57]

*577 But we do not presume to offer any particular teleology for intellectual property. Rather, that is the domain of
the democratic process. The values of intellectual property will be determined dynamically through the politics of the
age, just as the social movements of the past marked real property law.

Judges, of course, will make many of these decisions, and thus, as the legal realists recognized, the values of the
judges themselves will play an important part in determining intellectual property law. Yet, even Bickel did not find
common law adjudication to be undemocratic. His complaint was with constitutional adjudication. [FN58]

Too complex. Introducing additional values to intellectual property analysis will necessarily complicate that analys-
is. But if our move adds complexity, it is just the complexity necessary to get things right. Narrowing the calculus to
ease the calculation will likely lead to the wrong answer. Simplifying assumptions are useful only when their omissions
are not so critical as to render the results invalid. Economy should not come at the expense of achieving a just outcome.

Threat to public domain. Intellectual property scholars have mounted a heroic effort to staunch the enclosure of the
public domain of information. Many worry that broadening our understanding of intellectual property will buttress max-
imalist intellectual property claims. As Raustiala writes, “the introduction of human rights language to the policy debate
over IP may have a . . . strengthening influence” for intellectual property claims. [FN59] Raustiala understands that many
find “unfairness in a system whereby refined products based on traditional knowledge and genetic resources are protec-
ted via international IP law, while the underlying traditional knowledge and resources are not.” [FN60] But he worries
that human rights-based claims for intellectual property “will serve to wall off still more from the public domain,”
stifling innovation. [FN61] He cautions that “the risk is that the language and politics of human rights, as it filters into
the language and politics of IP rights, will make it harder for governments to resist the siren songs of those seeking ever
more powerful legal entitlements.” [FN62]

While we appreciate this warning, we believe that human rights are a principal source for delimiting intellectual
property, not simply expanding it. For example, the arguments for access to medicines (and the compulsory license
schemes they often entail) typically rely not on claims of authorship or incentive, but rather on the desire to expand hu-
man *578 capabilities. Yu discusses the case of Ashdown v. Telegraph Group Ltd., [FN63] in which the English Court of
Appeals relied on human rights law to establish a compulsory license allowing a paper to publish a memo of a secret
meeting with Prime Minister Tony Blair, despite claims that it would infringe copyright. [FN64] Thus, human rights ar-
guments may help repel the advance of intellectual property by providing justifications for limiting it.

Indeed, rather than shrinking the public domain, our argument may likely expand it. Recognizing the diversity of
values underlying intellectual property should lead us to share certain rights in intellectual products, rather than reserve
them more closely. Recall that new theories of property, from personhood to social relations, enhanced our ability to ex-
plain and justify legal limits on property, even while they served to bolster some property claimants, such as tenants.

Still others pragmatically warn that rights intended to aid the poor are more likely to be wielded ultimately by those
already in power. But this suggests that it is analytically difficult to distinguish Disney from the dissident, or Monsanto
from a mountain tribe. [FN65] In fact, courts can make such distinctions when they are justified by other normative reas-
ons.

Furthermore, this is the risk of any legal reform effort--even the public domain movement itself. Elsewhere we have
argued that the campaign to preserve the public domain, which is taken up in everyone's name, in fact may be to the be-
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nefit of the powerful who are in a better position to quickly appropriate ideas and goods in the public domain for them-
selves. [FN66] We suggest that an intellectual property regime that expressly acknowledges and confronts its social and
cultural effects will be best suited to resolve these issues.

Conclusion

No human domain should be immune from the claims of social justice. Intellectual property, like property law, struc-
tures social relations and has profound social effects. The papers in this Symposium describe, critique, and propose ways
of governing this interplay between law and society. It is often said that the twenty-first century will be the Age of
Knowledge *579 and Participation. Intellectual property law will help define the possibilities and human capabilities of
this Age.

Both Rawls and Nozick sought to craft principles for the most just society within human grasp. Their debate should
not be verboten within intellectual property scholarship. Indeed, intellectual property appears in their scholarship.
[FN67] The writers in this Symposium employ philosophy, sociology, welfare economics, cultural studies, feminist the-
ory, communications theory, and critical race theory to understand intellectual property. In going beyond a narrow, eco-
nomic incentive-based account, they demonstrate the broad range of values and approaches necessary to the study of in-
tellectual property today. Intellectual property regulates the production and distribution of information. Considerations of
social justice cannot be peripheral to such a central human construction.
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www.greenpeace.org/raw/content/international/press/reports/all-that-glitters-is-not-gold.pdf; Vandana Shiva, The
“Golden Rice” Hoax: When Public Relations Replaces Science, available at http://online.sfsu.edu/~ rone/GEes-
says/goldenricehoax.html (last visited Jan. 17, 2007).

[FN11]. Madhavi Sunder, IP3, 59 Stan. L. Rev. 257, 260 (2006).

[FN12]. Laurence R. Helfer, Toward a Human Rights Framework for Intellectual Property, 40 UC Davis L. Rev. 971,
985 (2007).

[FN13]. See Louis Kaplow & Steven Shavell, Fairness Versus Welfare 33 (2002) (“[D]istributional objectives can often
be best accomplished directly, using the income tax and transfer (welfare) programs.”).

[FN14]. Nozick, supra note 2, at 12 (describing need for protective associations such as states to resolve disputes about
private arrangements); id. at 149 (“The minimal state is the most extensive state that can be justified.”).

[FN15]. Id. at 151-52.

[FN16]. Id. at 174-78.

[FN17]. Fisher & Syed, supra note 1, at 583.

[FN18]. Id. at 588.

[FN19]. Id. at 584.

[FN20]. James Love, Measures to Enhance Access to Medical Technologies, and New Methods of Stimulating Medical R
& D, 40 UC Davis L. Rev. 679, 696-705 (2007).

[FN21]. Margaret Chon, Intellectual Property “from Below”: Copyright and Capability for Education, 40 UC Davis L.
Rev. 803, 807 (2007) (“The calibration of this foundational balance [in TRIPS Article 7] is fundamentally a question of
distributive justice ....”).
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[FN22]. Keith Aoki, Distributive and Syncretic Motives in Intellectual Property Law (with Special Reference to Coer-
cion, Agency, and Development), 40 UC Davis L. Rev. 717, 741 (2007).

[FN23]. Id. at 742.

[FN24]. Id. at 745-46.

[FN25]. Rosemary J. Coombe, Steven Schnoor & Mohsen Ahmed, Bearing Cultural Distinction: Informational Capital-
ism and New Expectations for Intellectual Property, 40 UC Davis L. Rev. 891 (2007).

[FN26]. Shubha Ghosh, The Fable of the Commons: Exclusivity and the Construction of Intellectual Property Markets,
40 UC Davis L. Rev. 855 (2007).

[FN27]. Ann Bartow, Trademarks of Privilege: Naming Rights and Physical Public Domain, 40 UC Davis L. Rev. 919
(2007)

[FN28]. Id. at 932-33.

[FN29]. Robert Merges, Locke Remixed ;-), 40 UC Davis L. Rev. 1259 (2007).

[FN30]. Id. at 1262 (“[I]t would not be fair to the people who create original mass market content for remixers to
‘redistribute’ too much of the money creators earn from their work.”).

[FN31]. Id. at 1263. Of course, the law itself gives remixers legal rights through the fair use exceptions to copyright. See,
e.g., Anupam Chander & Madhavi Sunder, Everyone's a Superhero: A Cultural Theory of Mary Sue Fan Fiction as Fair
Use, 95 Cal. L. Rev. (forthcoming 2007) (arguing that unlicensed fan fiction that valorizes types of people neglected in
original work will often qualify as fair use).

[FN32]. Merges, supra note 29, at 1264.

[FN33]. Helfer, supra note 12, at 975 (writing that “[i]n this maelstrom of reaction, resistance, and regime shifting, inter-
national human rights law is poised to become an increasingly central subject of contestation” in international intellectual
property debates).

[FN34]. Id. at 1017.

[FN35]. Kal Raustiala, Density and Conflict in International Intellectual Property Law, 40 UC Davis L. Rev. 1021,
1023-24 (2007).

[FN36]. Peter K. Yu, Reconceptualizing Intellectual Property Interests in a Human Rights Framework, 40 UC Davis L.
Rev. 1039, 1047-70 (2007).

[FN37]. Id. at 1128.

[FN38]. Julie E. Cohen, Creativity and Culture in Copyright Theory, 40 UC Davis L. Rev. 1151, 1190-92 (2007).

[FN39]. Leslie A. Kurtz, Copyright and the Human Condition, 40 UC Davis L. Rev. 1233, 1244 (2007).

[FN40]. Cohen, supra note 38, at 1190.
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[FN41]. Vaidhyanathan, supra note 8, at 1230 (arguing that Google's claim “is destined to backfire”).

[FN42]. Molly Shaffer Van Houweling, Bumping Around in Culture: Creativity, Spontaneity, and Physicality in Copy-
right Policy, 40 UC Davis L. Rev. 1253, 1257 (2007) (considering implications of Google Library Project's loss of phys-
ical encounters with books).

[FN43]. Kurtz, supra note 39, at 1244.

[FN44]. Id. at 1249.

[FN45]. Id. at 1250-51.

[FN46]. U.S. Const. art. I, § 8, cl. 8.

[FN47]. Sunder, supra note 11, at 330.

[FN48]. See, e.g., Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L. REV. 1031, 1031
(2005) (“Intellectual property protection in the United States has always been about generating incentives to create.”).

[FN49]. This is, of course, a central concern for both the Fisher and Syed and Love papers in this Symposium. See Fisher
& Syed, supra note 1, at 583 (expressing concern that “pharmaceutical firms concentrate their research and development
... resources on diseases prevalent in Europe, the United States, and Japan--areas from which they receive 90-95% of
their revenues--and most of the diseases that afflict developing countries are uncommon in those regions”); Love, supra
note 20, at 696-705.

[FN50]. 125 S. Ct. 2764, 2775 (2005).

[FN51]. For the general argument that most subject areas of law should ignore distributional consequences in favor of
direct redistribution through the tax system, see generally Louis Kaplow & Steven Shavell, Fairness Versus Welfare
(2002).

[FN52]. See generally Anupam Chander, The New, New Property, 81 Tex. L. Rev. 715 (2003) (describing how assign-
ment of initial entitlements in domain name system compounds inequality); Anupam Chander & Madhavi Sunder, The
Romance of the Public Domain, 92 Cal. L. Rev. 1331, 1353 (2004) [hereinafter Chander & Sunder, Romance] (arguing
that TRIPS creates “an international intellectual property regime that is sharply tilted in favor of the developed world”).

[FN53]. Chander & Sunder, Romance, supra note 52, at 1351-54 (describing reasons why developing world companies
might find it difficult to exploit resources from their home states globally).

[FN54]. In 1999, developing countries paid some $7.5 billion more in royalties and license fees than the royalties and li-
cense fees they received, even though this was well before the deadlines for full implementation of TRIPS obligations in
the developing states. Commission on Intellectual Property Rights, U.K. Sec'y of State for Int'l Dev., Integrating Intellec-
tual Property Rights and Development Policy 21 (2002), available at http://
www.iprcommission.org/graphic/documents/final_report/CIPRfullfinal.pdf. The United States, by contrast, saw an $8
billion increase in its surplus of royalties and fees related mainly to intellectual property transactions between 1991 and
2001. Id.

[FN55]. See, e.g., Wendy J. Gordon, Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax
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Case and Its Predecessors, 82 Colum. L. Rev. 1600, 1627-30 (1982) (describing fair use as justified by market break-
downs resulting from transaction costs, externalities, and anti-dissemniation motives).

[FN56]. Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 125 S. Ct. 2764, 2780 (2005).

[FN57]. See generally Bruce A. Ackerman, Social Justice in the Liberal State (1980); Brian Barry, Why Social Justice
Matters (2005).

[FN58]. See Anupam Chander, Globalization and Distrust, 114 Yale L.J. 1193, 1194-95 (2005).

[FN59]. Raustiala, supra note 35, at 1032.

[FN60]. Id. at 1033.

[FN61]. Id.

[FN62]. Id. at 1037.

[FN63]. [2002] EWCA (Civ) 1142, [2001] W.L.R. 967 (Eng.).

[FN64]. Yu, supra note 36, at 1096-99.

[FN65]. Merges asserts a version of this claim explicitly, suggesting that limits on Disney will also be limits on the little
creator: “There is no principle way to distinguish a big Disney production from an animated film made by a group of film
school friends, or a Beatles recording from a homemade garage band master tape. Therefore, any legal regime that strikes
against the authority and hegemony of Disney and the Beatles will inevitably impact small producers of original con-
tent.” Merges, supra note 29, at 1270 n.19.

[FN66]. See Chander & Sunder, Romance, supra note 52, at 1340-41.

[FN67]. See, e.g., Nozick, supra note 2, at 141 (discussing copyrights and patents).
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The international intellectual property system is on the brink of a deepening crisis. Government officials, civil soci-
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ety groups, and private parties are staking out opposing positions on a variety of issues in an increasingly wide array of
international venues. The issues range from patented medicine to biodiversity and traditional knowledge, and from digit-
al content and webcasting to the harmonization of procedural rules. The results are increasingly dysfunctional: acrimoni-
ous and unresolved clashes over substantive rules and values, competition among international institutions for policy
dominance, and a proliferation of fragmented and incoherent treaty obligations and nonbinding norms.

This ominous state of affairs has evolved fairly rapidly. The last decade has seen a dramatic expansion of intellectual
property protection standards, both in their subject matter and in the scope of the economic interests they pro-
tect. Advances in technology have engendered demands for new forms of legal protection by businesses and content
owners. And with the adoption of the Agreement on Trade-Related Aspects of Intellectual Property Rights (“TRIPS”),
[FN1] nation states linked intellectual property rights to the world trading system, creating new and robust enforcement
opportunities at the international and national levels. These interrelated developments have made intellectual property
rights relevant to a broad range of value-laden economic, social, and political issues with important human rights implic-
ations, including public health, education, food and agriculture, privacy, and free expression. [FN2]

A recent wave of resistance to this rapid expansion of intellectual property rights has brought the work of the World
Trade Organization *974 (“WTO”) and the World Intellectual Property Organization (“WIPO”)--the two most prominent
international intellectual property lawmaking venues--to a virtual standstill. In the WTO, issues relating to compulsory li-
censes for patented pharmaceuticals; the relationship among biodiversity, patents, and plant breeders' rights; and the pro-
tection of geographical indications have remained unresolved for nearly four years. [FN3] Negotiations in WIPO are
faring little better. Industrialized nations are pressing for new treaties relating to substantive patent rules, audiovisual
works, and broadcasters' rights. Developing countries and consumer groups have countered with a “development agenda”
that calls for a moratorium on new treaty-making and instead demands that WIPO give greater attention to public access
to knowledge and to non-proprietary systems of creativity and innovation. These conflicting forces have essentially neut-
ralized each other. Each side has blocked or delayed its opponents' proposals as debates over new rules and policies have
become increasingly contentious and mired in procedural formalism. [FN4]

With forward motion in the WTO and WIPO effectively stalled, both proponents and opponents of intellectual prop-
erty rights have sought out greener pastures. Developing countries and their like-minded nongovernmental organization
(“NGO”) allies have decamped to more sympathetic multilateral venues--most notably the World Health Organization
(“WHO”), the Food and Agriculture Organization, and the conferences of the Convention on Biological Diversity--where
they have found more fertile soil in which to grow proposals that seek to roll back intellectual property rights or at least
*975 eschew further expansions of the monopoly privileges they confer. Developed countries and intellectual property
owners, too, are leaving the field, not for other multilateral organizations but for bilateral and regional trade and invest-
ment treaties. The price these countries demand for expanded market access and foreign investment is adherence to intel-
lectual property rules that equal or exceed those found even in the most protective multilateral agreements. [FN5]

In this maelstrom of reaction, resistance, and regime shifting, international human rights law is poised to become an
increasingly central subject of contestation. For more than a century, international agreements have protected certain
moral and material interests of authors, inventors, and other intellectual property creators. Until very recently, however,
the conceptualization of these intellectual property interests as internationally protected human rights was all but unex-
plored. Intellectual property has remained a normative backwater in the burgeoning post-World War II human rights
movement, neglected by international tribunals, governments, and legal scholars while other rights emerged from the jur-
isprudential shadows. [FN6]

What little can be discerned about the intellectual property provisions of human rights law reveals a concern for bal-
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ance. Both the 1948 Universal Declaration of Human Rights (“UDHR”) and the 1966 International Covenant on Eco-
nomic, Social, and Cultural Rights (“ICESCR” or “the Covenant”) recognize the moral and material interests of authors
and inventors [FN7] and the right “to enjoy the arts and *976 to share in scientific advancement and its benefits.” [FN8]
These clauses offer protection to creators and innovators and the fruits of their intellectual endeavors. But they also re-
cognize the public's right to benefit from the scientific and cultural progress that intellectual property products can en-
gender.

Without elaboration, however, these textual provisions provide only a faint outline of how to develop human rights-
compliant mechanisms to promote creativity and innovation. They also invite governments and activists on both sides of
the intellectual property divide to use the rhetoric of human rights to bolster arguments for or against revising intellectual
property protection standards in treaties and in national laws. [FN9] Without greater normative clarity, however, such
“rights talk” [FN10] risks creating a legal environment in which every claim (and therefore no claim) enjoys the distinct-
ive protections that attach to human rights. [FN11]

The skeletal and under-theorized intellectual property provisions of human rights law also leave critical questions un-
answered. What, for *977 example, is the relationship between the intellectual property clauses of the UDHR and
ICESCR and the remaining civil, political, social, and economic rights enshrined in human rights pantheon? And how do
human rights law's intellectual property rules interface with the rules set out in multilateral agreements emanating from
WIPO, the WTO, and regional and bilateral trade and investment treaties?

These uncertainties--together with the deepening crisis facing the international intellectual property system--highlight
the need to develop a comprehensive and coherent “human rights framework” for intellectual property law and policy.
The questions to be answered in constructing such a framework are foundational. They include issues as basic as defining
the different attributes of the “rights” protected by each system; whether relevant standards of conduct are legally bind-
ing or only aspirational; whether such standards apply to governments alone or also to private parties; and adopting rules
to resolve inconsistencies among overlapping international and national laws and policies. A human rights framework for
intellectual property must also distinguish situations in which the two legal systems have the same or similar objectives
(but may employ different rules or mechanisms to achieve those objectives), from “true conflicts” of goals or values that
are far more difficult to reconcile. [FN12] Finally, the framework must include an institutional dimension, one that con-
siders the diverse international and domestic lawmaking and adjudicatory bodies in which states and non-state actors
generate new rules, norms, and enforcement strategies.

This Article offers a preliminary foray into these novel and complex issues. Part I begins with a brief overview of
the textual and historical foundations of the intersections between human rights and intellectual property, focusing on the
underlying legal and institutional factors that have fomented recent conflicts between the two legal regimes. Part II de-
scribes the genesis of those conflicts in greater detail, focusing on the rights of indigenous peoples and traditional know-
ledge and on the U.N. human rights system's response to TRIPS and bilateral and regional intellectual property treat-
ies. Part III turns to an analysis of two documents, recently drafted by the U.N. Committee on Economic, Social, and
Cultural Rights, which suggest a partial and tentative outline of a human rights framework for intellectual property. I use
these documents to flesh out the *978 framework in greater detail and offer a preliminary approach for mediating the two
fields of law and policy. Part IV analyzes the rapidly changing institutional environment in which new actors are generat-
ing new legal rules relevant to the human rights-intellectual property interface. I focus in particular on recent treaty-
making initiatives in the U.N. Educational, Scientific and Cultural Organization (“UNESCO”), WHO, and WIPO, each
of which uses international human rights law in different ways to challenge existing approaches to intellectual property
protection and to revise the mandates of intergovernmental organizations.
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I. The Textual and Historical Foundations of a Human Rights Framework for Intellectual Property

If asked to identify the freedoms and liberties protected as human rights, even the most knowledgeable observers
would be unlikely to list the right of authors and inventors to protect the fruits of their intellectual efforts. Yet such
rights were recognized at the birth of the international human rights movement. No less an august statement of principles
than the UDHR provides that “everyone has the right to the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he [or she] is the author.” [FN13] The UDHR's drafting history
makes clear that the protection of authors' rights was no accident, even if the drafters' precise intentions remain elusive.
[FN14] Support for these rights also finds *979 expression in nearly identical language in the ICESCR, an international
convention adopted nearly twenty years later that makes the UDHR's economic and social guarantees binding as a matter
of treaty law. [FN15]

Strikingly, human rights law's inclusion of the rights of creators and inventors has not been reciprocated in the inter-
national intellectual property system. No references to “human rights” appear in multilateral treaties such as the Paris,
[FN16] Berne, [FN17] and Rome [FN18] Conventions, nor do they appear in the more recently adopted TRIPS Agree-
ment. These treaties repeatedly describe the legal protections for authors, inventors and other intellectual property own-
ers as “rights,” “private rights,” and “exclusive rights,” [FN19] phrases that may appear to suggest a commonality of ob-
jectives between the two legal regimes.

These linguistic and textual parallels are only superficial, however. References to rights in intellectual property treat-
ies serve distinctive structural and institutional purposes. They help to demarcate the treaties as charters of private rather
than public international law, [FN20] that is, as agreements that authorize individuals and businesses to *980 claim legal
entitlements against other private parties in national courts under national laws. [FN21] In addition, use of “rights” lan-
guage helps to bolster claims of intellectual property owners in foreign legal systems unfamiliar with or skeptical of the
entitlements the treaties create for non-nationals. The principal justifications for references to rights in intellectual prop-
erty agreements are thus grounded not in deontological claims about the inherent attributes or needs of human beings, but
rather arise from efforts to realize the economic and instrumental benefits of protecting intellectual property products
across national borders.

Although the references to rights in intellectual property law and human rights law have distinct theoretical and
philosophical roots, the recent expansion of the two fields has blurred these distinctions in new and unexamined
ways. International relations scholars have noted the tendency of international legal regimes to expand their scope over
time, creating dense “policy spaces” in which formerly unrelated sets of principles, norms, and rules increasingly overlap
in incoherent and inconsistent ways. [FN22] Such regime expansions are especially pronounced in international intellec-
tual property law and international human rights law.

Since its inception in the late nineteenth century, the development of intellectual property protection rules occurred in
a uni-modal international regime confined to intellectual property-specific diplomatic conferences and conventions. The
focus of treaty-making during this formative period was the gradual expansion of protected subject matters and exclusive
rights through periodic revisions to the Berne, Paris, Rome, and other conventions. [FN23] With the advent of TRIPS in
1994, the regime entered into a bimodal phrase in which rule-making competencies were shared between two *981 inter-
governmental organizations: WIPO and the WTO. [FN24] By 2005, however, the international intellectual property sys-
tem had morphed again, this time into a “conglomerate regime” or a “regime complex”--a multi-issue, multi-venue,
mega-regime in which governments and NGOs shift norm creating initiatives from one venue to another within the con-
glomerate, selecting the forum in which they are most likely to achieve their objectives. [FN25]
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The international human rights regime has exhibited similar expansionist tendencies. Although the roots of human
rights law date back to the inter-war years, its full flowering first occurred in the years following World War II. During
this gestational period, government officials, international bureaucrats, NGOs, and scholars were occupied with founda-
tional issues. Their most pressing goal was to elaborate and codify legal norms and enhance international mechanisms
for monitoring compliance by nation states. As treaties, institutions, and jurisprudence evolved, the regime developed a
de facto separation of human rights into categories. These categories ranged from a core set of peremptory norms for the
most egregious forms of misconduct, to civil and political rights, to economic, social, and cultural rights. [FN26]

Economic, social, and cultural rights are the most expansive and, for many countries, the most controver-
sial. Whereas civil and political rights are negative liberties that require government officials to refrain from particular
actions, economic, social, and cultural rights obligate governments to provide minimum levels of subsistence and well-
being to individuals and groups. Achieving these goals requires affirmative measures that often have significant finan-
cial consequences and require difficult tradeoffs among competing categories of rights holders and other claimants.
[FN27] These affirmative obligations also *982 create broad areas of overlap--and of potential conflict--with internation-
al intellectual property protection rules, as the next section explains.

II. Initial Contestations over Human Rights and Intellectual Property

Two events catapulted intellectual property issues onto the agenda of international human rights norm-creating bod-
ies. The first was an emphasis on the neglected cultural rights of indigenous peoples, and the second was the linking of
intellectual property and trade through TRIPS and, more recently, bilateral and regional “TRIPS-plus” treaties. [FN28]
These events exposed serious normative deficiencies of intellectual property from a human rights perspective, and they
prompted new standard-setting initiatives which increased the contestations between the two regimes.

A. The Rights of Indigenous Peoples and Traditional Knowledge

Beginning in the early 1990s, the U.N. human rights system began to devote significant attention to the rights of indi-
genous communities. [FN29] Among the many claims that these communities sought from nation states was the right to
recognition of and control over their culture, including traditional knowledge relating to biodiversity, medicines, and ag-
riculture. From an intellectual property perspective, traditional knowledge was treated as part of the public domain, either
because it did not meet established subject matter criteria for protection, or because the indigenous communities *983
who created it did not endorse private ownership rules. [FN30] By treating this knowledge as effectively un-owned,
however, intellectual property law made that knowledge available for exploitation by third parties, to be used as an up-
stream input for later downstream innovations that were themselves privatized through patents, copyrights, and plant
breeders' rights. [FN31] Adding insult to injury, the financial and technological benefits of those innovations were rarely
shared with indigenous communities. [FN32]

U.N. human rights bodies sought to close this hole in the fabric of intellectual property law by commissioning a
working group and a special rapporteur to create a Draft Declaration on the Rights of Indigenous Peoples [FN33] and
Principles and Guidelines for the Protection of the Heritage of Indigenous People. [FN34] These documents adopt a *984
decidedly skeptical approach to intellectual property protection. On the one hand, the documents urge states to protect
traditional knowledge using legal mechanisms that fit comfortably within existing intellectual property paradigms--such
as allowing indigenous communities to seek injunctions and damages for unauthorized uses. [FN35] But the documents
also define protectable subject matter more broadly than existing intellectual property laws, and they urge states to deny
patents, copyrights, and other exclusive rights over “any element of indigenous peoples' heritage” that does not provide
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for “sharing of ownership, control, use and benefits” with those peoples. [FN36] In short, a human rights-inspired analys-
is of traditional knowledge views intellectual property as one of the problems facing indigenous communities, and, only
perhaps, as part of a solution to those problems.

B. The TRIPS Agreement, “TRIPS-Plus” Treaties, and Human Rights

The second area of intersection between human rights and intellectual property relates to the 1994 TRIPS Agreement
and “TRIPS-plus” treaties. [FN37] TRIPS adopted relatively high minimum standards of protection for all WTO mem-
bers, including many developing and least developed countries with little previous interest in protecting patents, copy-
rights, and trademarks. [FN38] In addition, unlike previous intellectual property agreements, TRIPS has teeth. It is linked
to the WTO's dispute settlement system in which states enforce treaty bargains *985 through mandatory adjudication
backed up by the threat of retaliatory trade sanctions. [FN39]

The U.N. human rights system first turned its attention to TRIPs in 2000. In August of that year, the U.N. Sub-
Commission on the Protection and Promotion of Human Rights (“Sub-Commission”) adopted Resolution 2000/7 on
“Intellectual Property Rights and Human Rights.” [FN40] The resolution, which was highly critical of intellectual prop-
erty protection, stated that “actual or potential conflicts exist between the implementation of the TRIPS Agreement and
the realization of economic, social and cultural rights.” [FN41] These conflicts cut across a wide swath of legal terrain,
including: (1) the transfer of technology to developing countries; (2) the consequences for the right to food of plant
breeders' rights and patents for genetically modified organisms; (3) biopiracy; [FN42] (4) the protection of the culture of
indigenous communities; and (5) the impact on the right to health of legal restrictions on access to patented pharmaceut-
icals. [FN43] To resolve these conflicts, the Sub-Commission urged national governments, intergovernmental organiza-
tions, and civil society groups to give human rights “primacy . . . over economic policies and agreements.” [FN44]

This assertion of normative predominance had no legal force, however, because the Sub-Commission's resolutions
are, by their own terms, nonbinding. Nor did the Sub-Commission parse the texts of *986 the relevant (and binding) in-
ternational agreements or the rules of customary international law to identify which specific human rights protections
TRIPS violates. Rather, the Resolution's principal objective was to propose an ambitious new agenda for reviewing intel-
lectual property issues within the U.N. human rights system, an agenda animated by the basic principle of human rights
primacy. [FN45]

In the more than five years since the Resolution's adoption, the response to the Sub-Commission's invitation has been
overwhelming. The actions taken and documents produced by U.N. human rights bodies are numerous and di-
verse. They include: (1) annual resolutions by the U.N. Commission on Human Rights on “Access to Medication in the
Context of Pandemics such as HIV/AIDS, Tuberculosis and Malaria,” which urge states to ensure such access; [FN46]
(2) an analysis of TRIPS by the U.N. High Commissioner for Human Rights, which argues that intellectual property laws
must promote access to knowledge and innovations, opposes the adoption of TRIPS-plus treaties, and emphasizes states'
obligations to provide access to affordable medicines to treat HIV/AIDS; [FN47] (3) a report by two Special Rapporteurs
on Globalization, which asserts that intellectual property protection has undermined human rights objectives; [FN48] (4)
a second resolution by the Sub-Commission that identifies a widening set of conflicts between TRIPS and human rights,
including “the rights to self-determination, food, housing, work, health and education, and . . . transfers of technology to
developing countries” [FN49]; (5) an attempt by *987 the High Commissioner for Human Rights to seek observer status
with the WTO and participate in the reviews of TRIPS; [FN50] and (6) a report by the U.N. Secretary General on intel-
lectual property and human rights based on information submitted by states, intergovernmental organizations, and NGOs.
[FN51]
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Several of these documents contain trenchant critiques of TRIPS, of TRIPS-plus treaties, and of expansive intellectu-
al property rights more generally. They also discuss the empirical effects of intellectual property agreements on specific
human rights, in particular the right to health in the context of global pandemics such as HIV/AIDS. [FN52] With few
exceptions, however, these studies fail to provide a detailed textual analysis of a human rights framework for intellectual
property and how that framework interfaces with existing intellectual property protection standards in national and inter-
national law.

III. Mediating Intellectual Property and Economic, Social, and Cultural Rights: The Interpretive Approach of the CESCR
Committee

This absence of close textual scrutiny in the resolutions and reports discussed in the previous sections of this Article
is not surprising, given that the principal areas of overlap between the two legal regimes relate to economic, social, and
cultural rights. Among human rights law's diverse categories, these rights are the least well-developed and the least doc-
trinally prescriptive. The ICESCR--the principal international agreement that protects these rights--is a programmatic
treaty. [FN53] Its provisions are drafted in gradualist and ambiguous language that requires each ratifying state to “take
steps . . . to the maximum of its available resources, with a view to achieving *988 progressively the full realization of
the rights recognized in the present Covenant by all appropriate means.” [FN54]

Only in the last decade have economic, social, and cultural rights received sustained jurisprudential attention. The
U.N. Committee on Economic, Social, and Cultural Rights (“the CESCR Committee” or “the Committee”) has been the
progenitor of a movement to imbue these rights with greater prescriptive force. The Committee is a supervisory body of
eighteen human rights experts who interpret the ICESCR and monitor its implementation by its more than 150 member
nations. [FN55]

One of the Committee's principal functions is to provide these nations with guidance as to the treaty's meaning. This
guidance takes the form of nonbinding “general comments” on specific treaty articles or specific human rights issues.
[FN56] General comments serve as focal points for change in national legal systems and provide a standard against
which the Committee can review states' compliance with the Covenant. Formally, these recommended interpretations are
directed only to governments. [FN57] But their scope is not limited to public laws or the actions of public officials. They
extend as well to individuals, business associations, and other private parties whose conduct implicates social, economic,
and cultural rights. Although these non-state actors have no direct human rights responsibilities under the Covenant, gov-
ernments are required to regulate their activities to satisfy their own treaty obligations. [FN58]

The CESCR Committee's first interpretive foray into intellectual property occurred in the fall of 2001, when it pub-
lished a “Statement on Human Rights and Intellectual Property.” [FN59] The statement offered *989 a preliminary ana-
lysis of the ICESCR's intellectual property provisions and their relationship to other economic and social rights in the
Covenant. It also set out a new agenda for the Committee to draft general comments on each of the ICESCR's intellectual
property clauses. [FN60] In November 2005, the Committee published the first of these general comments, an exegesis
on article 15(1)(c) of the Covenant (“General Comment”), “the right of everyone to benefit from the protection of the
moral and material interests resulting from any scientific, literary or artistic production of which he is the author.”
[FN61]

Taken together, the Committee's 2001 statement and the 2005 general comment on “authors' rights” [FN62] provide a
partial blueprint of a human rights framework for intellectual property. In the sections that follow, I review these two
documents in detail, expanding upon that outline and analyzing its substantive implications.
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A. Introducing a “Violations Approach” to Authors' Rights

The Committee's General Comment reveals the challenges of developing a coherent and detailed interpretation of art-
icle 15(1)(c) from the Covenant's sparse text. The draft is a lengthy, densely worded, and somewhat repetitive document
of fifty-seven paragraphs divided into six parts: (1) an introductory section that explains the basic's premises of the Com-
mittee's analysis; (2) a close textual reading of article 15(1)(c)'s “normative content”; (3) a section *990 outlining states'
legal obligations, including general, specific, core, and related obligations; (4) an analysis of actions or omissions that
would violate the article; (5) a section on how authors' rights are to be implemented at the national level; and (6) a short
discussion of the obligations of non-state actors and intergovernmental organizations. [FN63]

This organizational structure, and in particular the distinction it creates between “legal obligations” and “violations,”
is likely to mystify domestic intellectual property lawyers. The Committee's methodology will, however, be familiar to
foreign ministries, human rights scholars, and NGOs who have followed the Committee's past efforts to provide concrete
interpretations of the ICESCR's many ambiguous clauses. In particular, the Committee has developed a “violations ap-
proach” to interpreting the Covenant that distinguishes “core obligations”--minimum essential levels of each right which
all states must immediately implement--from other obligations that may be achieved progressively as additional re-
sources become available. [FN64] These core obligations include three distinct undertakings--to respect, to protect, and
to fulfill. As the Committee explains in the General Comment on authors' rights:

The obligation to respect requires States parties to refrain from interfering directly or indirectly with the en-
joyment of the right to benefit from the protection of the moral and material interests of the author. The obligation
to protect requires States parties to take measures that prevent third parties from interfering with the moral and
material interests of authors. Finally, the obligation to fulfil requires States to adopt appropriate legislative, ad-
ministrative, budgetary, judicial, promotional and other measures towards the full realization of article 15, para-
graph 1 (c). [FN65] These three core obligations, although framed in the distinctive language of human rights law,
should, upon reflection, seem reasonably familiar to intellectual property lawyers and scholars. Taken seriatim,
they bar states from violating authors' material and moral interests themselves, most notably in the form of in-
fringements by government agencies or officials; [FN66] they mandate “effective *991 protection” of those in-
terests in legislation, including protection of “works which are easily accessible or reproducible through modern
communication and reproduction technologies”; [FN67] and they require states to provide judicial and administrat-
ive remedies for authors to prevent unauthorized uses of their works (i.e., injunctions) and to recover compensa-
tion for such uses (i.e., damages), and, more broadly, to facilitate authors' participation in and control over de-
cisions that affect their moral and material interests. [FN68]

These obligations also overlap with several provisions in intellectual property treaties, most notably the Berne Con-
vention's reproduction rights and moral rights clauses, the “making available” right in the WIPO Copyright Treaty and
the WIPO Performances and Phonograms Treaty, and the enforcement provisions in TRIPS. [FN69] These commonalit-
ies suggest that states can satisfy their obligations under article 15(1)(c), at least in part, by ratifying international intel-
lectual property agreements and by enacting national copyright and neighboring rights laws. The ICESCR's state report-
ing procedures strongly support this claim. [FN70] Since the early 1990s, member nations have regularly cited to such
treaties and laws to demonstrate compliance with the authors' rights provisions in the Covenant. [FN71]

*992 Notwithstanding the commonalities between the human rights and intellectual property regimes, the Commit-
tee's “core obligations” approach to authors' rights leaves many issues unresolved. Most notably, it does not define the
content of the “moral and materials interests” which states are required to “respect, protect, and fulfill.” [FN72] Nor does
it specify whether--and, if so, how--a human rights framework for authors' rights differs from the legal rules contained in
intellectual property treaties and domestic legislation. The next section considers the Committee's treatment of these key
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definitional issues.

B. Developing a Distinctive Human Rights Framework for Authors' Rights

The General Comment gives detailed attention to the differences between authors' moral and material interests and
the provisions of intellectual property treaties and statutes. The Committee begins with the basic and uncontroversial as-
sertion that the “scope of protection” of authors' rights in article 15(1)(c) “does not necessarily coincide with what is
termed intellectual property rights under national legislation or international agreements.” [FN73] But what, precisely,
are these differences in scope?

The Committee first compares foundational principles. It notes that “[h]uman rights are fundamental as they are in-
herent to the human person as such, whereas intellectual property rights are first and foremost means by which States
seek to provide incentives for inventiveness and creativity . . . for the benefit of society as a whole.” [FN74] Because in-
tellectual property rights are granted by the state, they may also be taken away by the state. They are temporary, not per-
manent; they may be “revoked, licensed or assigned”; [FN75] and they may be *993 “traded, amended and even for-
feited,” [FN76] commensurate with the regulation of a “social product [that] has a social function.” [FN77] By contrast,
human rights are enduring, “fundamental, inalienable and universal entitlements.” [FN78] These statements reflect a vis-
ion of authors' rights as human rights that exist independently of the vagaries of state approval, recognition, or regula-
tion.

The Committee identifies several distinctive features of authors' rights in the Covenant. For example, article 15(1)(c)
applies only to “individuals, and under certain circumstances groups of individuals and communities.” [FN79] Corpora-
tions and other legal entities are expressly excluded. [FN80] This represents a profound departure from Anglo American
copyright laws, which have long recognized that legal entities can enjoy the status of authors of intellectual property
products, for example, of works made for hire. [FN81]

Moreover, the protections provided to these natural persons have a distinctive human rights flavor. Consider the is-
sue of equality. A cornerstone of intellectual property treaties is the “national treatment” of foreign authors and rights
owners. [FN82] A human rights framework for authors' rights encompasses a rule of equality between domestic and for-
eign owners of intellectual property products. But it goes much further, including many additional prohibited grounds of
discrimination and mandating equal access to legal remedies for infringement, including access for “disadvantaged and
marginalized groups.” [FN83] Equality also has a process dimension, which requires *994 states to provide authors with
information “on the structure and functioning of . . . legal or policy regime[s],” and to facilitate their participation in
“any significant decision-making processes with an impact on their rights and legitimate interests,” either directly or
through “professional associations.” [FN84]

These distinctive features of a human rights conception of authors' rights have some surprising consequences. If the
moral and material interests of authors and creators are fundamental rights, then the ability of governments to regulate
them--either to protect other human rights or to achieve other social objectives--ought to be exceedingly narrow. And in
fact, the Committee has developed a stringent test for assessing the legality of state restrictions on social and economic
rights, [FN85] a standard that it reaffirms in the General Comment on article 15(1)(c).

According to this test, government restrictions on authors' rights must be “[1] determined by law, [2] in a manner
compatible with the nature of these rights, [3] must pursue a legitimate aim, and [4] must be strictly necessary for the
promotion of the general welfare in a democratic society.” [FN86] In addition, such limitations must “be [5] proportion-
ate, meaning that [6] the least restrictive measures must be adopted when several types of limitations may be imposed.”
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[FN87] This multipart test is an intellectual property owner's dream. And it is far more constraining than the now ubi-
quitous “three-step test” [FN88] used to *995 assess the treaty-compatibility of exceptions and limitations in national
copyright and patent laws. [FN89]

Yet if restrictions on authors' rights are to be so rigidly scrutinized (and, presumably, so rarely upheld) how, then, are
governments to strike a balance between authors' rights on the one hand and the public's interest in access to knowledge
on the other? [FN90] A close parsing of the text offers hints of how the Committee may ultimately construct a distinctive
human rights framework for intellectual property when it drafts general comments interpreting the remaining rights pro-
tected by article 15, which include the right to take part in cultural life, the right to enjoy the benefits of scientific pro-
gress and its applications, and the freedom indispensable for scientific research and creative activity. [FN91]

The key to understanding this framework is to identify the purposes of recognizing authors' moral and material in-
terests as human rights. According to the Committee, such rights serve two essential functions. First, they “safeguard[]
the personal link between authors and their creations and between peoples, communities, or other groups and their col-
lective cultural heritage.” [FN92] And second, they protect “basic *996 material interests which are necessary to enable
authors to enjoy an adequate standard of living.” [FN93]

These two statements, which recur throughout the General Comment, [FN94] suggest the existence of an irreducible
core of rights--a zone of personal autonomy in which authors can achieve their creative potential, control their productive
output, and lead independent, intellectual lives, all of which are essential requisites for any free society. [FN95] Legal
protections in excess of those needed to establish this core zone of autonomy may serve other salutary social purposes.
But those additional protections are not required under article 15 of the Covenant and, as a result, they are not subject to
the restrictive test quoted above.

Stated differently, once a country guarantees authors and creators these two core rights--one moral, the other materi-
al--any additional intellectual property protections the country provides “must be balanced with the other rights recog-
nized in the Covenant,” and must give “due consideration” to “the public interest in enjoying broad access to” authors'
productions. [FN96] The ICESCR thus gives each of its member states the discretion to eschew these additional protec-
tions altogether or, alternatively, to shape them to the particular economic, social, and cultural conditions within their
borders. [FN97]

*997 A human rights framework for authors' rights is thus both more protective and less protective than the approach
endorsed by copyright and neighboring rights regimes. It is more protective in that rights within the core zone of
autonomy are subject to a far more stringent limitations test than the one applicable contained in intellectual property
treaties and national laws. It is also less protective, however, in that a state need not recognize any authors' rights lying
outside of this zone or, if it does recognize such additional rights, it must give appropriate weight to other social, eco-
nomic, and cultural rights and to the public's interest in access to knowledge.

C. First Steps Toward a Balanced Regime of Intellectual Property Protection

The Committee's General Comment on article 15(1)(c)--which focuses only the sub-paragraph of article 15 that pro-
tects the rights of creators and inventors--offers few details of how states are to achieve balanced, human rights-com-
pliant rules of intellectual property protection. Its most informative statement appears in a single paragraph of the Gener-
al Comment-- paragraph 35--which, as described below, sets forth an interpretive principle and three specific recom-
mendations. [FN98]
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The interpretive principle requires states to ensure that “legal and other regimes” for the protection of intellectual
property “constitute no impediment to their ability to comply with their core obligations in relation to the right to food,
health, education culture, as well as the right to take part in cultural life and to enjoy the benefits of scientific progress
and its applications or any other right set out in the Covenant.” [FN99] On the one hand, this statement is simply an in-
nocuous reminder that states must reconcile all of their treaty commitments and avoid derogating from one set of treaty
rules when satisfying another. But the reference to compliance with the ICESCR's “core obligations” masks a deeper
structural understanding of how the Committee believes governments should reconcile human rights and intellectual
property.

First, such a reference acknowledges, albeit indirectly, that states may have difficulty reconciling treaty-based intel-
lectual property protection rules with the Covenant's non-core obligations. These non-core obligations include the more
expansive aspects of economic, social, and cultural rights that go beyond the Covenant's “minimum *998 essential
levels” of protection [FN100] and that states may permissibly recognize over time as constrained by their limited re-
sources. This suggests that governments retain--at least in the near term--a fairly broad “margin of appreciation” [FN101]
within which to reconcile human rights guarantees, intellectual property protection rules, and other policy objectives, and
that the calibrations needed to achieve such reconciliation may permissibly vary from one country to another. [FN102]

Second, by referencing “core obligations”--a phrase that appears nowhere in the text of the ICESCR and is instead a
product of the Committee's own general comment jurisprudence--the Committee has arrogated to itself the power to de-
termine which rights are “core” and thus could be violated by a government's adoption of expansive intellectual property
rules. [FN103] The Committee has thus linked violations of the ICESCR to an evolving legal standard that its members
will develop in future general comments identifying the core aspects of specific Covenant rights, including the public's
right “to enjoy the benefits of scientific progress and its applications.” [FN104]

In the interim, however, the Committee offers three specific prescriptions for member states. First, it opines that
states “have a duty to prevent . . . unreasonably high costs for access to essential medicines, plant seeds or other means or
food production, or to schoolbooks and learning materials, [from] undermin[ing] the rights *999 of large segments of the
population to health, food and education.” [FN105] Second, it recommends that states “prevent the use of scientific and
technical progress for purposes contrary to human rights and dignity, including the rights to life, health, and privacy,” for
example “by excluding inventions from patentability whenever their commercialization would jeopardize the full realiza-
tion of these rights,” and by “consider[ing] to what extent the patenting of the human body and its parts would affect
their obligations under the Covenant.” [FN106] Finally, it urges states to “consider undertaking human rights impact as-
sessments prior to the adoption and after a period of implementation of legislation for the protection of” authors' rights.
[FN107]

These detailed recommendations have uncertain consequences for states that have ratified TRIPS and other intellec-
tual property treaties. Inasmuch as general comments are only nonbinding interpretations of the ICESCR, governments
could reasonably interpret the Committee's prescriptions as nothing more than aspirational goals. And, indeed, the re-
commendations in paragraph 35 are formulated merely as suggestions for governments to consider.

Even in this hortatory form, however, these recommendations may produce meaningful legal and political change.
[FN108] For example, they create opportunities for the Committee, aided by information provided by sympathetic
NGOs, to question officials about license fees and *1000 patent eligibility rules when governments submit reports on the
steps they have taken, and the difficulties they have encountered, to implement article 15. [FN109] The recommendations
also provide a template for countries whose governments already oppose expansive intellectual property protection
standards to implement more human rights-friendly standards in their national laws. [FN110] And they may influence the
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jurisprudence of WTO dispute settlement panels, which are likely to confront arguments that TRIPS should be inter-
preted in a manner that avoids conflicts with nonbinding norms and harmonizes the objectives of the international intel-
lectual property and international human rights regimes. [FN111] These changes are likely to evolve incrementally over
the course of years.

A more immediate response to the Committee's analysis and recommendations, however, may occur in other inter-
governmental negotiating fora. In the General Comment's concluding section, the Committee attempts to expand its in-
fluence and create a broader audience for its ideas. In discussing the obligations of actors other than states parties, the
Committee declares that “as members of international organizations such as WIPO, UNESCO, FAO, WHO, and WTO,
states parties have an obligation to take whatever measures they can to ensure that the policies and decisions of those or-
ganizations are in conformity with their obligations under the Covenant.” [FN112] It also calls on these organizations, as
independent actors, “to intensify their efforts to take into account human rights principles and obligations in their work
concerning” authors' rights. [FN113]

These entreaties are overt attempts to expand the Committee's distinctive human rights framework for intellectual
property to other international venues where intellectual property treaty-making and standard-setting is underway. The
next part of this Article explores *1001 these developments, taking up specific lawmaking initiatives under way or re-
cently completed in UNESCO, the WHO, and WIPO.

IV. Recent Treaty-Making in Other Intergovernmental Organizations Relevant to a Human Rights Framework for Intel-
lectual Property

In the last two years, intellectual property issues have risen to the top of the agendas of several international organiz-
ations. Work in these venues involves not only the creation of new nonbinding norms but, more compellingly, new inter-
national agreements. The approaches to intellectual property contained in these treaties, both those that have recently
been adopted and those still in draft form, are closely aligned with the human rights framework for intellectual property
reflected in the CESCR Committee's recent interpretive statements. Several of these agreements expressly draw support
from human rights law. In addition, they all include provisions that are skeptical of expansive intellectual property pro-
tection standards and appear to conflict with the obligations in TRIPS, TRIPS-plus treaties, and other intellectual prop-
erty agreements.

A. UNESCO: The Convention on the Protection and Promotion of the Diversity of Cultural Expressions

On October 20, 2005, UNESCO adopted a new international agreement, the Convention on the Protection and Pro-
motion of the Diversity of Cultural Expressions (“Cultural Diversity Convention”). [FN114] The Convention, which is a
product of two years of intensive negotiations by government officials and meetings of independent experts, builds upon
the Universal Declaration on Cultural Diversity which UNESCO's members unanimously adopted in 2001. [FN115] The
Convention's birth was significantly more contentious than that of its nonbinding parent, however. The United States in
*1002 particular expressed vociferous opposition. [FN116] Fighting a losing battle to amend the draft treaty during the
final rounds of negotiations, the head of the U.S. delegation branded the final document as “deeply flawed and funda-
mentally incompatible with [UNESCO's] obligation to promote the free flow of ideas,” and voted (with Israel) to oppose
its adoption by 148 other nations. [FN117]

The Cultural Diversity Convention responds to the belief shared by many governments that the increasingly fluid
movement of cultural goods and services across national borders is endangering cultural diversity and domestic cultural
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industries. A coalition of mainly Francophone industrialized and developing countries promoted the new treaty as a way
to combat this threat and preserve their distinctive national cultures. [FN118] Asserting that cultural diversity is a
“common heritage of humanity,” [FN119] the Convention reaffirms states' “sovereign right to formulate and implement
their cultural policies and to adopt measures to protect and promote the diversity of cultural expressions” within its territ-
ory. [FN120] A series of “guiding principles” informs how states are to achieve this objective. These principles include
refraining *1003 from actions that “hinder respect for human rights,” such as “freedom of expression, information and
communication,” and a “principle of openness and balance,” which seeks an accommodation between protecting local
culture and “promot[ing], in an appropriate manner, openness to other cultures of the world.” [FN121]

A major point of contention among the treaty's drafters was how to define “cultural expressions,” “cultural indus-
tries,” and “cultural activities, goods and services,” [FN122] given the overlap among these terms and free trade and in-
tellectual property agreements. Ultimately, the drafters adopted capacious definitions of these phrases, [FN123] creating
significant conflicts with several WTO agreements. In particular, the Cultural Diversity Convention authorizes its mem-
ber states to give preferential treatment to the production, distribution, dissemination, and consumption of domestic cul-
tural industries, [FN124] a preference that is inconsistent with the national treatment rules in GATT, GATS, and TRIPS.
[FN125] According to some commentators these provisions are also *1004 intended to slow the United States' effort to
negotiate bilateral trade treaties that require developing countries to “give up their rights to preserve and support their
own unique audiovisual and information services, including film, television and music.” [FN126]

Although early commentary on the new treaty has stressed its clash with international trade rules, the Cultural Di-
versity Convention's relationship to intellectual property protection standards has an even more troubled history. One
might reasonably expect a treaty on cultural diversity to contain an extensive treatment of these standards. Remarkably,
the Convention's final text contains only a single express reference on intellectual property--a statement of “the import-
ance of intellectual property rights in sustaining those involved in cultural creativity”--which is buried near the end of a
twenty-one paragraph preamble. [FN127] In addition, the treaty contains three citations to the Universal Declaration on
Human Rights or to “universally recognized human rights instruments.” [FN128] These references highlight the import-
ance of certain rights protected by those documents, such as “freedom of expression, information and communication,”
and “freedom of thought.” [FN129] Yet they make no mention of the documents' authors' rights provisions.

The Cultural Diversity Convention's sparse references to intellectual property are a profound departure from earlier
versions of the treaty, most notably a March 2005 “composite text” produced by a group of intergovernmental experts
charged with writing a preliminary draft of the Convention. [FN130] The preamble set the tone of the composite text,
*1005 emphasizing “the vital role of the creative act . . . and hence the vital role of artists and other creators, whose work
needs to be endowed with appropriate intellectual property rights.” [FN131] This was followed, in the draft treaty's
definitions section, with a list of the characteristics of “cultural goods and services,” which recognized that such goods
and services “generate, or may generate, intellectual property, whether or not they are protected under existing intellectu-
al property legislation.” [FN132] The composite text also included, in unequivocal and forceful language, an affirmative
obligation to protect intellectual property. This obligation extended to intellectual property rights recognized in “existing
international instruments to which States are parties” [FN133] as well as “traditional . . . cultural contents and expres-
sions,” [FN134] with a particular focus on preventing piracy, misappropriation, and “the granting of invalid intellectual
property rights.” [FN135]

Finally, in recognition of the need to harmonize the draft treaty with preexisting treaties, the composite text included
two “savings clauses” that specified which treaty obligations were to take precedence in the event of a conflict between
agreements. [FN136] The first clause specified that the provisions of the draft Cultural Diversity Convention were *1006
subordinate to “any existing international instrument relating to intellectual property rights” to which the Convention's
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member states were also parties. [FN137] The second paragraph carved out a narrow exception to this hierarchy,
however, recognizing that “[t]he provisions of this Convention shall not affect the rights and obligations of any State
Party deriving from any existing international instrument, except where the exercise of those rights and obligations
would cause serious damage or threat to the diversity of cultural expressions.” [FN138] Inspired by a similar provision in
the Convention on Biological Diversity which has yet to be authoritatively interpreted, this savings clause would have
subordinated trade and intellectual property obligations to those of the Cultural Diversity Convention in the event that a
member state could demonstrate such damage. [FN139]

In comparison to the March 2005 composite text, the final Convention manifests near antipathy to intellectual prop-
erty protection standards. The drafters removed all of the clauses described above and replaced them with far weaker
commitments. [FN140] When protecting and promoting the diversity of cultural expressions, member states now “may”
adopt “measures aimed at nurturing and supporting artists and others involved in the creation of cultural expressions.”
[FN141] And they need only “endeavour to recognize the important contribution of artists, others involved in the creative
process, cultural communities, and organizations that support their work, and their central role in nurturing the diversity
of cultural expressions.” [FN142] By contrast, states may also achieve the Cultural Diversity Convention's goals by
“promot[ing] the free exchange and circulation of . . . cultural expressions and cultural activities, goods *1007 and ser-
vices” [FN143]--a provision that could be read as sanctioning promotional efforts that disregard intellectual property pro-
tection rules required by TRIPS and other international agreements.

Finally, the savings clause contained in the Convention differs substantially from the earlier draft described
above. In place of hierarchical rules, the clause adopts a posture of studied ambiguity. On the one hand, it stresses the
need to “foster mutual supportiveness between th[e] Convention and other treaties” and specifies that none of its provi-
sions “shall be interpreted as modifying rights and obligations of the Parties under any other treaties to which they are
parties.” [FN144] But the savings clause also emphasizes that the Cultural Diversity Convention is not “subordinat[e] . . .
to any other treaty.” [FN145] And it directs member states to take into account the Convention's provisions when
“interpreting and applying the other treaties to which they are parties or when entering into other international obliga-
tions.” [FN146] How states will reconcile these clauses, and whether they will enable states to protect cultural diversity
in ways that violate trade and intellectual property agreements, cannot be determined until after the Convention enters in-
to force following its thirtieth ratification. [FN147]

B. WHO: The Medical Research and Development Treaty

In February 2005, a coalition of more than 150 NGOs, public heath experts, economists, and legal scholars called on
the WHO to consider a proposal for a Medical Research and Development Treaty (“MRDT”). [FN148] The treaty aims to
establish a new legal framework to promote research and development for pharmaceuticals and other medical treatments
that functions as an alternative to patents and the monopoly drug pricing they engender. The treaty's proponents argue
that expansive intellectual property protection rules have created numerous problems, including restricting access to es-
sential medicines, costly and wasteful marketing of drugs and medical products, and skewing investment away from in-
novations needed to *1008 treat diseases that afflict individuals throughout the developing world. [FN149]

The core objectives of the MRDT include encouraging investments in medical innovation responsive to the greatest
global need, fairly allocating the costs of such innovation among governments, and sharing the benefits of medical innov-
ation, including new drugs and medical technologies, with developing countries. [FN150] The treaty achieves these goals
by setting minimum financial obligations for qualifying research and development based upon each nation's gross do-
mestic product. Member states can meet those obligations by funding qualifying research projects within their own bor-
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ders. But they can also fund eligible research in other countries through a system of tradable credits that resembles the
emissions trading mechanism created for environmental agreements such as the Kyoto Protocol. [FN151] According to
the treaty's proponents, the result of these provisions will be a new legal paradigm that “provide[s] the flexibility to re-
concile different policy objectives, including the promotion of both innovation and access, consistent with human rights
and the promotion of science in the public interest.” [FN152]

The MRDT's intellectual property provisions are both novel and controversial. The treaty requires all member states
to adopt “minimum exceptions to patents rights for research purposes” within five years of ratification. [FN153] (The
current draft does not specify the content of these exceptions, however.) It also includes a commitment to forego patent
applications for a yet-to-be-specified period of time for inventions based upon data from certain open or “public goods
databases.” [FN154] In the area of copyright, related rights, and databases, the treaty envisions the adoption of “a best
practices model for *1009 exceptions” in national laws. [FN155] It does not explain, however, how these exceptions fur-
ther the treaty's medical research goals.

To protect the MRDT's distinctive alternative framework for medical research and innovation, including its intellec-
tual property provisions, the MRDT's proponents needed to specify the treaty's relationship to other international agree-
ments. The drafters adopted a distinctive approach to this important legal issue. Unlike other recently adopted treaties
whose provisions plausibly conflict with preexisting trade or intellectual property agreements, the MRDT does not con-
tain a clause specifying its relationship to those agreements. Rather, with respect to a defined class of medical research
and development products, [FN156] the MRDT's signatories agree “to forgo dispute resolution cases” that concern (1)
the TRIPS provisions protecting patents and undisclosed test data, or (2) the “pricing of medicines.” [FN157] They also
agree to forgo such dispute settlement, as well as sanctions, “in regional or bilateral trade agreements or unilateral trade
policies.” [FN158] This forbearance is not absolute, however. Rather, it applies only “in areas where compliance with the
terms of the Treaty provides an alternative and superior framework for supporting innovation.” [FN159]

The MRDT's future remains uncertain. A meeting of experts attending the World Health Assembly in May 2005 de-
bated the treaty's provisions and underlying philosophy, and advocates at that meeting have proposed that the Assembly
establish a committee of member states to consider the draft treaty sometime in 2006. [FN160]

C. WIPO: The Development Agenda and Access to Knowledge Treaty

Since its creation in the late 1960s, the WIPO has engaged in a broad array of activities consistent with its mandate of
“promot[ing] *1010 the protection of intellectual property throughout the world.” [FN161] To assist member states in ne-
gotiating international agreements, the WIPO Secretariat hosts periodic diplomatic conferences, shares information, and
provides expert advice. WIPO also provides technical assistance and training to national governments and to their intel-
lectual property offices, especially in developing countries. More recently, the organization has created standing, expert,
and intergovernmental committees which examine specific intellectual property topics and create nonbinding guidelines
and recommendations (so-called “soft law”). [FN162]

Over the last decade, WIPO and its member states have been exceptionally active in negotiating new intellectual
property treaties relating to copyrights, patents, and trademarks and in undertaking an ambitious program of soft lawmak-
ing. Although these activities have generated new intellectual property protection standards, those standards have not ex-
clusively favored the interests of industrialized countries. Although some initiatives have benefited states with well-
resourced and influential intellectual property industries, developing countries have retained considerable influence in
the organization to shape treaty obligations and soft law norms. [FN163]
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Two years ago, however, the political winds shifted in favor of governments and civil society groups seeking to refo-
cus WIPO's mandate away from generating new intellectual property protection standards and toward economic develop-
ment and non-proprietary approaches to promoting human innovation and creativity. In October 2004, the WIPO Gener-
al Assembly adopted a proposal from Argentina and Brazil to establish a new Development Agenda for the organization.
[FN164] This proposal reflected collaboration among like-minded developing countries (known as the “Friends of Devel-
opment”) [FN165] and civil society groups, the latter of which issued *1011 the “Geneva Declaration on the Future of
WIPO” prior to the General Assembly meeting. [FN166]

The Geneva Declaration was a brilliant example of using core institutional principles to foment institutional re-
form. Although the convention establishing WIPO speaks of promoting intellectual property protection on a global
basis, there is authority for interpreting the organization's mandate much more capaciously. In 1974 WIPO entered into
an agreement designating it as a specialized agency of the United Nations. [FN167] Adopted during a period when pres-
sure by newly independent developing countries for a New International Economic Order was at its zenith, [FN168] the
agreement states that WIPO is responsible for “promoting creative intellectual activity and facilitating the transfer of
technology . . . to developing countries in order to accelerate economic, social and cultural development.” [FN169]

The Geneva Declaration's drafters seized upon this long-forgotten treaty language to articulate a revised mission for
WIPO. Proceeding from the premise that “[h]umanity faces a global crisis in the governance of knowledge, technology
and culture,” [FN170] the Geneva Declaration demands that WIPO eschew additional expansions of monopoly priv-
ileges. [FN171] Instead, it urges the organization to devote greater attention to issues such as (1) the social and economic
costs of *1012 intellectual property protection, (2) reforms of existing intellectual property rules, and (3) non-proprietary
systems of creativity and innovation, such as “Wikipedia, the Creative Commons, GNU Linux and other free and open
software projects, as well as distance education tools and medical research tools.” [FN172]

Among the many items on the Development Agenda is a proposal for a Treaty on Access to Knowledge (colloquially
referred to as the “A2K Treaty”). [FN173] Although the A2K Treaty has recently received the backing of influential de-
veloping countries such as Brazil and India, its origins are firmly rooted in civil society. In fact, the treaty's genesis re-
sembles the decentralized, open source collaboration models that its text endorses. A diverse group of NGOs, whose
members include medical researchers, educators, archivists, disabled people, and librarians from industrialized and de-
veloping nations, drafted and circulated numerous suggestions for provisions to be included in the treaty. [FN174] In
February 2005, representatives of these groups met in Geneva to discuss the proposals and to hammer out a comprehens-
ive text. [FN175]

The current draft of the A2K Treaty bears the telltale fingerprints of multiple authors with diverse (if not divergent)
interests. It includes a dozen articles on limitations and exceptions to copyright and related rights, provisions on patent
protection aimed at “expanding and enhancing the knowledge commons,” measures to promote open standards and con-
trol anticompetitive practices, and a hodge podge of *1013 miscellaneous and unfinished clauses on technology transfer,
copyright collecting societies, and financial obligations. [FN176]

Several common threads connect these varied provisions. First, according to observers at the Geneva meeting, the
treaty's proponents strongly support the view that “access to knowledge is a basic human right, and that restrictions on
access ought to be the exception, not the other way around.” [FN177] Although the draft text does not expressly mention
human rights nor cite to the ICESCR or the UDHR, many of its provisions echo the human rights framework for intellec-
tual property described in this Article. For example, the treaty's preamble highlights the need for a balanced regime of
protection, emphasizing both the importance of “protecting and supporting the interests of creative individuals and com-
munities” and “enhanc[ing] participation in cultural, civic and educational affairs, and sharing of the benefits of scientific
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advancement.” [FN178]

A second thematic link among the A2K Treaty's diverse clauses is that both subject matter exclusions from, and ex-
ceptions and limitations to, intellectual property protection standards are mandatory rather than permissive. In the area
of inventions, for example, the treaty contains a lengthy list of exclusions from patentable subject matter, including, most
controversially, computer programs and business methods. [FN179] With respect to copyright, the treaty states that
“[f]acts and works lacking in creativity, should not be subject to copyright or copyrightlike protections,” [FN180] a rule
that appears to preclude sui generis protection for unoriginal databases. It also contains a lengthy list of exceptions and
limitations, which (in the case of copyrighted works) are presumed to satisfy the “three-step test” for such restrictions set
out in TRIPS. [FN181]

The A2K Treaty's subject matter exclusions and its exceptions and limitations parallel similar provisions found in
some--but by no means all-- national laws. For states that ratify the A2K Treaty, however, these exceptions will become
compulsory. The treaty thus *1014 endorses maximum standards of intellectual property protection to counterbalance
the “minimum standards” approach that intellectual property agreements have followed for more than a century. [FN182]

Under this “minimum standards” approach, multilateral intellectual property treaties establish a floor of protection.
But nothing in the treaties prevents governments from enacting more expansive intellectual property rules in their do-
mestic laws or from entering into subsequent agreements that achieve the same result. Indeed, the treaties expressly con-
template that governments may gravitate toward such higher standards. [FN183] By placing a mandatory ceiling on how
high these standards can rise, the proponents of the A2K Treaty are attempting to counteract the upward drift of intellec-
tual property rules that has accelerated over the past few decades and to establish a balance regime of protection that is
fully consistent with a human rights framework for intellectual property.

Conclusion

The creation of a human rights framework for intellectual property is still in an early stage of development. During
this gestational period, government officials, international jurists, NGOs, and commentators--many of whom have diver-
gent views concerning the appropriate relationship between human rights and intellectual property--have a window of
opportunity to influence the framework's substantive content and the procedural rules that mediate relationships among
its component parts. In this conclusion, I briefly sketch three hypothetical futures for the framework and explain why
each of these predictions is both plausible and likely to be contested by states and non-state actors.

*1015 A. Using Human Rights to Expand Intellectual Property

One possible future relationship between human rights and intellectual property is an expansion of intellectual prop-
erty protection standards at the expense of other human rights and the interests of licensees, users, and consumers. In
this vision of the future (a dystopian one, to be sure), industries and interest groups that rely upon intellectual property
for their economic well-being would invoke the authors' rights and property rights provisions in human rights treaties to
further augment existing standards of protection. The fear of such expansions helps to explain why some commentators
are skeptical of attempts to analyze intellectual property issues in human rights terms. [FN184]

Early intimations of this version of the framework's future are already apparent. The authors' rights clauses of the
UDHR and ICESCR share a close affinity with the natural rights tradition of droit d'auteur prominent in civil law juris-
dictions. [FN185] Constitutional courts in several European countries have recently relied on fundamental rights guaran-
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tees in their respective domestic constitutions to justify intellectual property protection. [FN186] It would be but a short
step for these courts to turn to international human rights law to enhance this protection still further. [FN187]

Whether these expansionist tendencies take root or not may depend upon the outcome of a dispute pending before the
European Court of Human Rights (“ECHR”), the international tribunal charged with adjudicating complaints under the
European Convention on Human *1016 Rights (“European Convention”) and its Protocols. [FN188] In Anheuser-Busch,
Inc. v. Portugal, a decision issued in late 2005, [FN189] the ECHR concluded that registered trademarks are protected by
the property rights clause of the European Convention's first Protocol. [FN190] Using forceful and unequivocal language,
the ECHR stated that “intellectual property as such incontestably enjoys the protection of Article 1 of Protocol No. 1.”
[FN191] On the facts presented, however, a majority of the ECHR found no violation of the right to property because the
American brewer's trademark application was contested by a rival Czech beer distributor whose products were protected
by a registered geographical indication. [FN192] Given the importance of these issues, the ECHR referred the case to a
Grand Chamber for re-argument in 2006. [FN193] The Grand Chamber held that the right to property includes intellectu-
al property as well as applications to register trademarks. On the unique facts presented, however, it concluded that the
government had not violated article 1. [FN194] The Grand Chamber thus left unresolved *1017 the more difficult issue
of when governments may regulate or restrict intellectual property in the public interest.

B. Using Human Rights to Impose External Limits on Intellectual Property

Patent, trademark, and copyright owners who invoke the property rights and authors' rights provisions of human
rights law to demand additional legal protections will likely face stiff resistance from user groups. These groups can
draw upon other fundamental rights and freedoms to press for a competing version of the framework, one that relies on
human rights law to restrict intellectual property.

National courts in Europe are using the right to freedom of expression protected by the European Convention for pre-
cisely this purpose. [FN195] “In particular, there have been a number of decisions in the field of copyright in which the
freedom of expression has been invoked to justify a use that is not covered by an exception provided for in the law.”
[FN196] These decisions rely on human rights law to overcome the “malfunctions” of the intellectual property system,
using them as a “corrective when [intellectual property] rights are used excessively and contrary to their functions.”
[FN197] In effect, these cases reach beyond intellectual property's own safety valves--such as fair use, fair dealing, and
other exceptions and limitations--to impose external limits, or maximum standards of protection, upon rights holders.
[FN198]

How might user groups increase the likelihood that national courts will invoke human rights law to constrain intellec-
tual property in this way? One plausible method would be to extend the strategy described in Part IV of this Article to
other international lawmaking venues. [FN199] *1018 Increasing the number of new treaties and soft law standards that
contain precise, subject-specific limits on intellectual property improves the odds that domestic judges will refer to those
limits when resolving the disputes that come before them. Such an approach also creates “strategic inconsistency” that
increases pressure on government representatives in other international organizations to acknowledge these new rules
and standards. [FN200]

This tactic has considerable risks, however. The international legal system is disaggregated and decentralized and
lacks the comprehensive normative hierarchies and enforcements mechanisms found in national laws. [FN201] A surfeit
of conflicting rules will further diminish the system's coherence. This could make international rules less amenable to in-
corporation into national law, especially for judges unsure of their authority to construe domestic statutes in harmony
with those rules.
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C. Achieving Human Rights Ends Through Intellectual Property Means

The two future frameworks described above share a common strategy. They each take the existing baseline of intel-
lectual property protection as a given and then invoke human rights law to bolster arguments for moving that baseline in
one direction or the other.

A third human rights framework for intellectual property proceeds from a very different premise. It first specifies the
minimum outcomes--in terms of health, poverty, education, and so forth--that human rights law requires of states. The
framework next works backwards to identify different mechanisms available to states to achieve those out-
comes. Intellectual property plays only a secondary role in this version of the framework. Where intellectual property
laws help to achieve human rights outcomes, governments should embrace it. Where it hinders those outcomes, its rules
should be modified (but not necessarily restricted, as I indicate below). But the focus remains on the minimum levels of
human well-being that states must provide, using either appropriate intellectual property rules or other means.

A 2001 report by the U.N. High Commissioner for Human Rights analyzing the impact of TRIPS on the right to
health exemplifies this *1019 outcome-focused, inductive approach. [FN202] The report reviews the components of the
right to health protected by article 12 of the ICESCR. [FN203] According to a general comment issued by the CESCR
Committee, the right to health includes an obligation for states to promote medical research and to provide access to af-
fordable treatments, including essential drugs. [FN204]

The High Commissioner's report analyzes how intellectual property affects these two obligations. It acknowledges
that patents help governments promote medical research by providing an incentive to invent new medical technologies,
including new drugs. But the report also asserts that pharmaceutical companies' “commercial motivation . . . means that
research is directed, first and foremost, towards ‘profitable’ disease. Diseases that predominantly affect people in poorer
countries . . . remain relatively under-researched.” [FN205] One way to remedy this market imperfection is to create in-
centives for innovation outside of the patent system. [FN206]

A similar perspective informs the High Commissioner's discussion of access to essential medicines. The report states
that patent protection decreases the affordability of drugs. But affordability also depends on factors unrelated to intellec-
tual property, “such as the level of import duties, taxes, and local market approval costs.” [FN207] In light of these dual
impediments, governments can improve access to patented pharmaceuticals in two ways. First, they can exploit the flex-
ibilities already embedded in TRIPS, such as issuing compulsory licenses to manufacturer generic drugs and importing
cheaper drugs from other countries. [FN208] Second, they can adopt affordability-enhancing mechanisms outside of the
intellectual property system, for example through differential pricing, “the exchange of price information, price competi-
tion and price negotiation with public procurement and insurance schemes.” [FN209] Strikingly, the efficacy of *1020
these mechanisms may require augmenting existing intellectual property protection rules, such as negotiating “drug li-
censing agreements with geographical restrictions [,] . . . so that cheaper drugs do not leak back to wealthier markets.”
[FN210]

It is too early to predict which of these three versions of the human rights framework for intellectual property, or oth-
ers yet to be identified, will emerge as dominant. What is certain is that the rules, institutions, and discourse of interna-
tional human rights are now increasingly relevant to intellectual property law and policy and that the two fields, once
isolated from each other, are becoming ever more intertwined.

[FNa1]. Professor of Law and Director, International Legal Studies Program, Vanderbilt University Law School. I am
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grateful to Keith Aoki, Maggie Chon, Kal Raustiala, Peter Yu, and the other participants in the Symposium on Intellectu-
al Property and Social Justice for their insightful comments. An earlier version of this Article was presented at the Geor-
getown University Law Center Human Rights Colloquium.
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www.ictsd.org/weekly/04-07-14/story3.htm; GRAIN, Bilateral Agreements Imposing TRIPS-Plus Intellectual Property
Rights on Biodiversity in Developing Countries (2005), http://www.grain.org/rights_files/TRIPS-plus%20table_ Septem-
ber_2005.pdf.

[FN6]. Recently, a few commentators have started to explore in detail specific facets of the intersection between intellec-
tual property law and human rights law, such as the relationship between copyright and freedom of expression. See gen-
erally, Copyright and Free Speech: Comparative and International Analyses (Jonathan Griffiths & Uma Suthersanen eds.,
2005); Copyright and Human Rights: Freedom of Expression--Intellectual Property-- Privacy (Paul L.C. Torremans ed.,
2004) [hereinafter Copyright and Human Rights].

[FN7]. Universal Declaration of Human Rights art. 27, G.A. Res. 217A(III), U.N. GAOR, 3d Sess., 1st plen. mtg., U.N.
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Doc. A/810 (Dec. 10, 1948) [hereinafter UDHR]; International Covenant on Economic, Social, and Cultural Rights arts.
15(1)(b), (c), Dec. 16, 1966, 993 U.N.T.S. 3, 5 [hereinafter ICESCR] (recognizing right “to benefit from the protection of
the moral and material interests resulting from any scientific, literary or artistic production of which he is the author” and
to “to enjoy the benefits of scientific progress and its applications”).

[FN8]. UDHR, supra note 7, art. 27(1).

[FN9]. See, e.g., Tom Giovanetti & Merrill Matthews, Institute for Policy Innovation, Intellectual Property Rights and
Human Rights, Ideas, Sept. 2005, at 2, 2), available at http://www.ipi.org (asserting that “IP protection has long been re-
cognized as a basic human right” and that those who “want to weaken IP protections” are advocating “expropriation of
others' property” and engaging in “ironically, one of the most ‘anti-human rights' actions governments could take”);
Third World Network, Statement at the Third Intersessional Intergovernmental Meeting (July 22, 2005), http://
lists.essential.org/pipermail/a2k/2005-July/000539.html (challenging assertion that “IP rights have been recognized at
human rights” as “a misreading of the existing international conventions,” and that [t]he [ICESCR recognizes] rewarding
intellectual contribution but does not specifically mention ‘IP rights”’); see also Letter from Shari Steele, Staff Attorney,
Electronic Freedom Foundation, to WIPO Internet Domain Name Process (Nov. 6, 1998), available at ht-
tp://www.eff.org/Infrastructure/DNS_control/19981106_eff_wipo_ dns.comments (“We believe that the provision of In-
ternet domain names is fundamentally a human rights issue, not an intellectual property issue.”).

[FN10]. See Mary Ann Glendon, Rights Talk: The Impoverishment of Political Discourse 14 (1991).

[FN11]. See, e.g., Philip Alston, Conjuring up New Human Rights: A Proposal for Quality Control, 78 Am. J. Int'l L. 607
(1984); John H. Knox, Beyond Human Rights: Developing Private Duties Under Public International Law 17 (Sept. 1,
2005) (unpublished manuscript, on file with author).

[FN12]. Cf. Brainerd Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, in Selected Essays on
the Conflict of Laws 77, 107 (1963) (distinguishing between false conflicts, which “present no real conflicts problem”
and “true conflicts,” which “cannot be solved by any science or method of conflict of laws”).

[FN13]. UDHR, supra note 7, art. 27(2).

[FN14]. Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting and Intent 220-21 (1999). As
one scholar recently observed, although the motivations of governments who favored inclusion of article 27 in the UDHR
are somewhat obscure, the proponents appear to have been divided into two camps:

What we know is that the initial strong criticism that intellectual property was not properly speaking a Human
Right or that it already attracted sufficient protection under the regime of protection afforded to property rights in general
was eventually defeated by a coalition of those who primarily voted in favour because they felt that the moral rights de-
served and needed protection and met the Human Rights standard and those who felt the ongoing internationalization of
copyright needed a boost and that this could be a tool in this respect.

Paul Torremans, Copyright as a Human Right, in Copyright and Human Rights, supra note 6, at 6. The intentions of
the drafters of the analogous provisions of the ICESCR seem equally obscure. See Maria Green, Int'l Anti-Poverty L.
Ctr., Drafting History of the Article 15(1)(c) of the International Covenant, PP 41-43, U.N. Doc. E/C.12/2000/15 (Oct. 9,
2000), available at http:// www.unhchr.ch/tbs/doc.nsf/0/872a8f7775c9823cc1256999005c3088?Opendocument
(demonstrating that debates over intellectual property provisions of ICESCR focused on Cold War issues, and concluding
that Covenant's drafters “did not seem to deeply consider the difficult balance between public needs and private rights
when it comes to intellectual property,” and that “[w]hen the question was raised, they tended to dismiss it almost out of
hand”).
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[FN15]. ICESCR, supra note 7, art. 15(1); see also Green, supra note 14, PP 7-46 (discussing drafting history of article
15(1)(c)).

[FN16]. Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, 21 U.S.T. 1583, 828 U.N.T.S. 305
(revised July 14, 1967) [hereinafter Paris Convention].

[FN17]. Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886, 25 U.S.T. 1341, 828 U.N.T.S.
221 (last revised July 24, 1971) [hereinafter Berne Convention].

[FN18]. International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organiz-
ations, Oct. 26, 1961, 496 U.N.T.S. 43 [hereinafter Rome Convention].

[FN19]. See, e.g., TRIPS, supra note 1, pmbl. (“recognizing that intellectual property rights are private rights”); Berne
Convention, supra note 17, art. 9(1) (“Authors of literary and artistic works protected by this Convention shall have the
exclusive right of authorizing the reproduction of these works, in any manner or form.”); Paris Convention, supra note
16, art. 2 (referring to “the rights specially provided for by this Convention”).

[FN20]. See Janet Koven Levit, A Bottom-Up Approach to International Lawmaking: The Tale of Three Trade Finance
Instruments, 30 Yale J. Int'l L. 125, 192 (2005) (stating that “private international law has traditionally governed rela-
tionships and litigation between private parties”). But see Paul Schiff Berman, From International Law to Law and Glob-
alization, 43 Colum. J. Transnat'l L. 485, 520-21 (2005) (explaining ways in which distinctions between public and
private international law are artificial and increasingly eroding).

[FN21]. This structural framework also helps to explain the assertion made by international intellectual property scholars
that there is “no international intellectual property law per se; instead intellectual property rights are subject to the prin-
ciple of territoriality” and “vary according to what each state recognizes and enforces.” Andrea Morgan, Comment,
TRIPS to Thailand: The Act for the Establishment of and Procedure for Intellectual Property and International Trade
Court, 23 Fordham Int'l L.J. 795, 796 (2000) (collecting authorities).

[FN22]. See Robert O. Keohane & Joseph S. Nye, Jr., The Club Model of Multilateral Cooperation and Problems of
Democratic Legitimacy, in Efficiency, Equity, and Legitimacy: The Multilateral Trading System at the Millennium 264,
266 (Roger B. Porter et al. eds., 2001).

[FN23]. See 1 Sam Ricketson & Jane C. Ginsburg, International Copyright and Neighboring Rights: The Berne Conven-
tion and Beyond 84-133 (2d ed. 2006).

[FN24]. See Agreement Between the World Intellectual Property Organization and the World Trade Organization, Dec.
22, 1995, 35 I.L.M. 754 (1996) (providing for joint legal and technical assistance to developing countries and informa-
tion between both organizations).

[FN25]. See Helfer, Regime Shifting, supra note 2, at 16-17.

[FN26]. See Helfer, Conflict or Coexistence, supra note 2, at 50-51.

[FN27]. For thoughtful recent discussions on achieving economic, social, and cultural rights, see generally Cass R. Sun-
stein, The Second Bill of Rights: FDR's Unfinished Revolution and Why We Need It More Than Ever (2004); Mark
Tushnet, Enforcing Socio-Economic Rights: Lessons from South Africa, ESR Review, Sept. 2005, at 2, 2, available at ht-
tp://
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www.communitylawcentre.org.za/Projects/Socio-Economic-Rights/esr-review/esr-previous-editions/esrreviewsept2005.p
df; Mark Tushnet, Social Welfare Rights and the Forms of Judicial Review (unpublished paper), available at http://
www.nyu.edu/gsas/dept/politics/seminars/tushnet.pdf. For an earlier critical analysis of economic and social rights, see
Cass R. Sunstein, Against Positive Rights, in Western Rights?: Post-Communist Application 225 (Andras Sajo ed.,
1996).

[FN28]. These treaties are referred to as “TRIPS-plus” because they contain intellectual property protection rules more
stringent than those found in TRIPS, obligate developing countries to implement TRIPS before the end of its specified
transition periods, or require such countries to accede to or conform to the requirements of other multilateral intellectual
property agreements. See Peter Drahos, BITs and BIPs: Bilateralism in Intellectual Property, 4 J. World Intell. Prop. L.
791, 794-807 (2002), available at www.oxfam.org.uk/what_ we_do/issues/trade/papers.htm (describing TRIPS-plus bilat-
eral agreements negotiated by United States and E.C. with individual developing country governments); GRAIN,
“TRIPS-Plus” Through the Back Door: How Bilateral Treaties Impose Much Stronger Rules for IPRs on Life Than the
WTO (2001) [hereinafter GRAIN, TRIPS-Plus], available at http://www.grain.org/docs/trips-plus-en.pdf (same); OECD,
Regionalism and the Multilateral Trading System 111, 111-22 (2003), available at ht-
tp://www1.oecd.org/publications/e-book/2203031E.PDF (same).

[FN29]. See Erica-Irene Daes, Intellectual Property and Indigenous Peoples, 95 Am. Soc'y Int'l L. Proc. 143, 147 (2001).

[FN30]. See Graham Dutfield, TRIPS-Related Aspects of Traditional Knowledge, 33 Case W. Res. J. Int'l L. 233, 238
(2001) (“TK [traditional knowledge] is often (and conveniently) assumed to be in the public domain. This is likely to en-
courage the presumption that nobody is harmed and no rules are broken when research institutions and corporations use
it freely.”).

[FN31]. See Laurence R. Helfer, Food and Agric. Org. of the U.N., Intellectual Property Rights in Plant Varieties: Inter-
national Legal Regimes and Policy Options for National Governments 2-3 (2004).

[FN32]. See United Nations, Economic and Social Council, Sub-Commission on Human Rights, Written Statements Sub-
mitted by International Indian Treaty Council 3, U.N. Doc. E/CN/4/2003/NGO/127 (2003):

The theft and patenting of Indigenous Peoples' bio-genetic resources is facilitated by [TRIPS]. Some of the
plants which Indigenous Peoples have discovered, cultivated, and used for food, medicine, and for sacred ceremonies
since time immemorial have already been patented in the United States, Japan and Europe. A few examples of these are
ayahuasca, quinoa, and sangre de drago in South America; Kava in the Pacific; turmeric and bitter melon in Asia.

There are some exceptions, however, particularly in the form of so-called bioprospecting agreements between indi-
genous groups and entities in the developed world. For a discussion of these agreements, see Charles R. McManis, Intel-
lectual Property, Genetic Resources and Traditional Knowledge Protection: Thinking Globally, Acting Locally (Univ. of
Washington Occasional Papers No. 1, 2003).

[FN33]. U.N. Econ. & Soc. Council [ESOSOC], Sub-Comm. on Prevention of Discrimination & Prot. of Minorities,
Draft Declaration on the Rights of Indigenous Peoples, U.N. Doc. E/CN.4/Sub.2/1994/2/Add.1 (1994).

[FN34]. See U.N. Econ. & Soc. Council [ESOSOC], Sub-Comm. on Prevention of Discrimination & Prot. of Minorities,
Draft Principles and Guidelines for the Protection of the Heritage of Indigenous People, Final Report of the Special Rap-
porteur, U.N. Doc. E/CN.4/Sub.2/1995/26, Annex 1 (June 21, 1995) (initial text draft of Principles and Guidelines); U.N.
Econ. & Soc. Council [ESOSOC], Sub-Comm. on Prevention of Discrimination & Prot. of Minorities, Report of the
Seminar on the Draft Principles and Guidelines for the Protection of the Heritage of Indigenous People, U.N. Doc. E/
CN.4/Sub.2/2000/26 (2000) (revised text of draft Principles and Guidelines). The Sub-Commission later adopted the Re-
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vised Draft Principles and Guidelines and transmitted them to the Commission for its approval. U.N. Econ. & Soc. Coun-
cil [ESOSOC], Sub-Comm'n on the Promotion and Prot. of Human Rights, Decision 2000/107, U.N. Doc. E/
CN.4/Sub.2/DEC/107/2000/107 (2000).

[FN35]. U.N. Econ. & Soc. Council [ESOSOC], Sub-Comm'n on Promotion & Prot. Human Rights, Revised Draft Prin-
ciples and Guidelines, Guidelines § 23(b) [hereinafter ESOSOC, Revised Draft] (providing that national laws to protect
indigenous peoples' heritage should provide means for indigenous peoples to prevent and obtain damages for “the acquis-
ition, documentation or use of their heritage without proper authorization of the traditional owners”).

[FN36]. ESOSOC, Revised Draft, Guidelines § 23(c).

[FN37]. See TRIPS, supra note 1; GRAIN, TRIPs-Plus, supra note 28.

[FN38]. For a review of the changes TRIPS wrought, see J.H. Reichman, The TRIPS Agreement Comes of Age: Conflict
or Cooperation with the Developing Countries?, 32 Case W. Res. J. Int'l L. 441, 445-56 (2000).

[FN39]. See Helfer, Regime Shifting, supra note 2, at 2.

[FN40]. U.N. Econ. & Soc. Council [ESOSOC], Sub-Comm'n on Promotion & Prot. of Human Rights, Intellectual Prop-
erty Rights and Human Rights, Res. 2000/7, U.N. Doc. E/CN.4/Sub.2/RES/2000/7 (Aug. 17, 2000) [hereinafter Resolu-
tion 2000/7], available at http:// www.unhchr.ch/Huridocda/Huridoca.nsf/0/c462b62cf8a07b13c12569700046704e?
Opendocument. For a discussion of the Resolution's history, see generally David Weissbrodt & Kell Schoff, A Human
Rights Approach to Intellectual Property Protection: The Genesis and Application of Sub-Commission Resolution
2000/7, 5 Minn. Intell. Prop. Rev. 1 (2003).

[FN41]. Resolution 2000/7, supra note 40, pmbl. P 11.

[FN42]. “Biopiracy” has been loosely used to describe any act by which a commercial entity obtains intellectual property
rights over biological resources that are seen as “belonging” to developing states or indigenous communities located
within their borders. See CEAS Consultants (Wye) Ltd., Ctr. for European Agric. Studies, Final Report for DG TRADE
Eur. Comm.: Study on the Relationship Between the Agreement on TRIPS and Biodiversity Related Issues 78 (2000).

[FN43]. Resolution 2000/7, supra note 40, pmbl. P 11; see also id. P 2 (identifying conflicts between TRIPS and “the
right of everyone to enjoy the benefits of scientific progress and its applications, the right to health, the right to food and
the right to self-determination”).

[FN44]. Id. P 3.

[FN45]. Id.

[FN46]. See Comm'n on Human Rights Res. 2003/29, U.N. Doc. E/CN.4/RES/2003/29 (Apr. 22, 2003); Comm'n on Hu-
man Rights Res. 2001/33, U.N. Doc. E/CN.4/RES/2001/33 (Apr. 23, 2001); Comm'n on Human Rights Res. 2002/32,
U.N. Doc. E/CN.4/RES/2002/32 (Apr. 22, 2002); see also Human Rights Commission Calls on States to Use TRIPS
Flexibilities, Bridges Wkly. Trade News Dig. (Geneva, Switz.), Apr. 20, 2005, at 5. The first resolution, sponsored by
Brazil in 2001, mandates that states, in implementing the right to the highest attainable standard of health, “adopt legisla-
tion or other measures, in accordance with applicable international law” to “safeguard access” to such medications “from
any limitations by third parties.” Comm'n on Human Rights Res. 2001/33, supra, P 3(b).
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[FN47]. The High Commissioner, Report of the High Commisioner on the Impact of the Agreement on Trade-Related
Aspects of Intellectual Property Rights on Human Rights, PP 10-15, 27-58, U.N. Doc. E/CN.4/Sub.2/2001/13 (June 27,
2001) [hereinafter High Commissioner Report].

[FN48]. U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm'n on the Promotion and Prot. of Human Rights, Globaliza-
tion and Its Impact on the Full Enjoyment of Human Rights, PP 19-34, U.N. Doc. E/CN.4/Sub.2/2001/10 (Aug. 2, 2001)
(prepared by J. Oloka-Onyango & Deepika Udagama) [hereinafter Globalization Report].

[FN49]. U.N. Econ. & Soc. Council [ECOSOC], Sub-Comm'n on the Prot. and Promotion of Human Rights, Intellectual
Property and Human Rights, Res. 2001/21, U.N. Doc. E/CN.4/Sub.2/RES/2001/21 (Aug. 16, 2001) (identifying “actual
or potential conflicts” between human rights obligations and TRIPS, and asserting “need to clarify the scope and mean-
ing of several provisions of the TRIPS Agreement”).

[FN50]. See High Commissioner Report, supra note 47, P 68.

[FN51]. The Secretary-General, Report of the Secretary-General on Economic, Social and Cultural Rights, Intellectual
Property Rights and Human Rights, U.N. Doc. E/CN.4/Sub.2/2001/12 (June 14, 2001).

[FN52]. See High Commissioner Report, supra note 47, P 15 (stressing need for TRIPS to “be assessed empirically to de-
termine the effects of the Agreement on human rights in practice”); Globalization Report, supra note 48, PP 19-34
(critiquing TRIPS and international trade regime more generally).

[FN53]. See David Weissbrodt et al., International Human Rights: Law Policy and Process 88-93 (3d ed. 2001)
(explaining that ICESCR establishes programmatic and flexible commitments that are to be achieved over time).

[FN54]. ICESCR, supra note 7, art. 2(1).

[FN55]. Office of the United Nations High Commissioner for Human Rights, Status of Ratifications of the Principal In-
ternational Human Rights Treaties, available at http://www.ohchr.org/english/bodies/docs/RatificationStatus.pdf (last
visited Feb. 20, 2007).

[FN56]. See Matthew C.R. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective
on its Development 89-92 (1995).

[FN57]. See Comm. on Econ., Soc. & Cultural Rts., General Comment No. 3: The Nature of States Parties' Obligations
(Art. 2, Para. 1), U.N. Doc. E/1991/23 (Dec. 14, 1990), available at http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/
94bdbaf59b43a424c12563ed0052b664?Opendocument.; see also Weissbrodt et al., supra note 53, at 104-07 (discussing
evolution of Committee's general comments).

[FN58]. For a thoughtful and influential analysis of these issues, see generally Andrew Clapham, Human Rights in the
Private Sphere (1993).

[FN59]. U.N. Econ. & Soc. Council [ECOSOC], Comm. on Econ., Soc. & Cultural Rights, Substantive Issues Arising in
the Implementation of the International Covenant on Economic, Social and Cultural Rights, U.N. Doc. E/C12/2001/15
(Dec. 14, 2001) [hereinafter Statement on Human Rights and Intellectual Property], available at http://
www.unhchr.ch/tbs/doc.nsf/0/1e1f4514f8512432c1256ba6003b2cc6/ $FILE/G0146641.pdf (follow-up to day of general
discussion on article 15.1(c), Monday, 26 November 2001).
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[FN60]. Id. P 2.

[FN61]. Comm. on Econ., Soc. & Cultural Rights, General Comment No. 17: The Right of Everyone to Benefit from the
Protection of the Moral and Material Interests Resulting from Any Scientific, Literary or Artistic Production of Which
He Is the Author (Art. 15(1)(c)), U.N. Doc. E/C.12/2005 (Nov. 21, 2005) [hereinafter General Comment No. 17], avail-
able at http:// www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/03902145edbbe797c125711500584ea8/
$FILE/G0640060.pdf.

[FN62]. The Anglophone phrases “the rights of authors” and “authors' rights” are confusingly similar to, but legally dis-
tinct from, the Francophone “droit d'auteur,” which refers to legal rights granted to authors and creators in countries that
follow the civil law tradition of protection for literary and artistic works. See generally Alan Strowel, Droit D'auteur et
Copyright: Divergences et Convergences (1993) (comparing droit d'auteur and copyright). By contrast, the references to
“authors' rights” and similar phrases in this Article describe the legal entitlements for creators and inventors that are re-
cognized in international human rights law. These legal protections are not coterminous with those of droit d'auteur.

[FN63]. General Comment No. 17, supra note 61.

[FN64]. Id. P 10; see also Audrey Chapman, Conceptualizing the Right to Health: A Violations Approach, 65 Tenn. L.
Rev. 389, 395 (1998).

[FN65]. General Comment No. 17, supra note 61, P 28; see also id. PP 44-46 (discussing actions and omissions that viol-
ate these three obligations).

[FN66]. Id. PP 30, 44.

[FN67]. Id. PP 31, 45.

[FN68]. See id. PP 34, 46.

[FN69]. Berne Convention, supra note 17, arts. 6bis, 9; WIPO Copyright Treaty art. 8, Dec. 20, 1996, S. Treaty Doc. No.
105-17, 36 I.L.M. 65 (entered into force Mar. 6, 2002) [hereinafter WTC], available at http://
www.wipo.int/treaties/en/ip/wct/pdf/trtdocs_wo033.pdf; WIPO Performance and Phonograms Treaty art. 10, Dec. 20,
1996, S. Treaty Doc. No. 105-17, 36 I.L.M. 76 (entered into force May 20, 2002), available at http://
www.wipo.int/treaties/en/ip/wppt/pdf/trtdocs_wo034.pdf; TRIPS, supra note 1, arts. 41-51, 61.

[FN70]. ICESCR, supra note 7, art. 16 (requiring states to submit periodic “reports on the measures they have adopted
and the progress made in achieving the observance of the rights recognized” in Covenant).

[FN71]. See, e.g., U.N. Econ. & Soc. Council [ECOSOC], Comm. on Econ., Soc. & Cultural Rights, Implementation of
the International Covenant on Economic, Social and Cultural Rights, Second Periodic Report: Jordan, P 151, U.N. Doc.
E/1990/6/Add.17, (July 23, 1998), available at http://
www.unhchr.ch/tbs/doc.nsf/(Symbol)/7eb0986e8af3f29c802567240056ca4c? Opendocument (citing amendments to
Copyright Protection Act that conform to international copyright treaties and government's intent to ratify such treaties to
demonstrate compliance with article 15(1)(c)); U.N. Econ. & Soc. Council [ECOSOC], Comm. on Econ., Soc. & Cultur-
al Rights, Implementation of the International Covenant on Economic, Social and Cultural Rights, Initial Report: Israel,
PP 782-88, U.N. Doc. E/1990/5/Add.39(3), (Jan. 20, 1998), available at ht-
tp://www.unhchr.ch/tbs/doc.nsf/(Symbol)/41e674c4a2affbd480256617004768f5? Opendocument (discussing evolution
and expansion of copyright legislation and ratification of numerous international agreements to demonstrate compliance
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with article 15(1)(c)); U.N. Econ. & Soc. Council [ECOSOC], Comm. on Econ., Soc. & Cultural Rights, Implementation
of the International Covenant on Economic, Social and Cultural Rights, Third Periodic Report: Cyprus, P 420, U.N. Doc.
E/1994/104/Add.12 (June 6, 1996), available at http://
www.unhchr.ch/tbs/doc.nsf/(Symbol)/E.1994.104.Add.12.En?Opendocument (citing ratification of Berne Convention
and domestic copyright legislation to demonstrate compliance with article 15(1)(c)).

[FN72]. General Comment No. 17, supra note 61, P 28.

[FN73]. Id. P 2; see also id. P 3 (“It is ... important not to equate intellectual property rights with the human right recog-
nized in article 15, paragraph 1(c).”).

[FN74]. Id. P 1.

[FN75]. Id. P 2.

[FN76]. Id.

[FN77]. Statement on Human Rights and Intellectual Property, supra note 59, P 4.

[FN78]. Id. P 6.

[FN79]. General Comment No. 17, supra note 61, P 1.

[FN80]. See id. P 7 (stating that drafters of ICESCR article 15 “considered authors of scientific, literary or artistic pro-
ductions to be natural persons”); Statement on Human Rights and Intellectual Property, supra note 59, P 6 (contrasting
human rights approach to authors' rights with that of intellectual property regimes which “are increasingly focused on
protecting business and corporate interests and investments”).

[FN81]. See 17 U.S.C. § 201(b) (2006) (“In the case of a work made for hire, the employer or other person for whom the
work was prepared is considered the author ... and ... owns all of the rights comprised in the copyright.”).

[FN82]. See, e.g., Sam Ricketson, The Berne Convention for the Protection of Literary and Artistic Works: 1886-1986, at
17-38 (1987); David Vaver, The National Treatment Requirements of the Berne and Universal Copyright Conventions,
17 Int'l Rev. Indus. Prop. & Copyright L. 577 (1986).

[FN83]. General Comment No. 17, supra note 61, P 39(d); see also Statement on Human Rights and Intellectual Property,
supra note 59, P 7 (stating that “human rights instruments place great emphasis on protection against discrimination,”
and that rights guaranteed in Covenant “must be exercised without discrimination of any kind as to race, colour, sex, lan-
guage, religion, political or other opinion, national or social origin, property, birth or other status”).

[FN84]. General Comment No. 17, supra note 61, PP 18(b), 34. For an analysis of the General Comment's implications
for government regulation of collective rights organizations, see Laurence R. Helfer, Collective Management of Copy-
right and Human Rights: An Uneasy Alliance, in Collective Management of Copyright and Related Rights 85 (Daniel J.
Gervais ed., 2006).

[FN85]. See U.N. Econ. & Soc. Council [ECOSOC], Comm. on Econ., Soc. & Cultural Rights, General Comment No.
14: The Right to the Highest Attainable Standard of Health (Art. 12), P 28, U.N. Doc. E/C.12/2000/4, (Nov. 8, 2000),
available at http://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12.2000.4.En? OpenDocument (discussing government's
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burden to demonstrate legality of limitations on right to health).

[FN86]. General Comment No. 17, supra note 61, P 22 (bracketed numbers added).

[FN87]. Id. P 23 (bracketed numbers added).

[FN88]. See, e.g., WCT, supra note 69, art. 10(1) (“Contracting Parties may, in their national legislation, provide for lim-
itations of or exceptions to the rights granted to authors of literary and artistic works under this Treaty in certain special
cases that do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate in-
terests of the author.”); TRIPS, supra note 1, art. 13 (“Members shall confine limitations or exceptions to exclusive rights
to certain special cases which do not conflict with a normal exploitation of the work and do not unreasonably prejudice
the legitimate interests of the right holder.”); id. art. 30 (“Members may provide limited exceptions to the exclusive
rights conferred by a patent, provided that such exceptions do not unreasonably conflict with a normal exploitation of the
patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate in-
terests of third parties.”).

[FN89]. See generally Mihaly Ficsor, How Much of What?: The “Three-Step Test” and Its Application in Two Recent
WTO Dispute Settlement Cases, 192 Revue Internationale du Droit d'Auteur 110 (2002); Jane Ginsburg, Toward Supra-
national Copyright Law? The WTO Panel Decision and the “Three-Step Test” for Copyright Exceptions, 187 Revue In-
ternationale du Droit d'Auteur 3 (2001).

[FN90]. The CESCR Committee emphasizes the need for balancing throughout the General Comment and in its 2001
Statement. See, e.g., General Comment No. 17, supra note 61, P 22 (“The right to the protection of the moral and materi-
als interests resulting from one's scientific, literary and artistic productions is subject to limitations and must be balanced
with the other rights recognized in the Covenant ....”); id. P 35 (“States parties are ... obliged to strike an adequate bal-
ance between their obligations under article 15, paragraph 1(c), on one hand, and under the other provisions of the Cov-
enant, on the other hand, with a view to promoting and protecting the full range of rights guaranteed in the Covenant.”);
Statement on Human Rights and Intellectual Property, supra note 59, P 4 (“Intellectual property rights must be balanced
with the right to take part in cultural life and to enjoy the benefits of scientific progress and its applications”) (footnote
omitted); id. P 17 (“Article 15 of the Covenant sets out the need to balance the protection of public and private interests
in knowledge.”).

[FN91]. General Comment No. 17, supra note 61, P 4.

[FN92]. Id. P 2. This “personal link” is protected by legislation that enables authors to “be recognized as the creators of
their scientific, literary and artistic productions and to object to any distortion, mutilation or other modification of, or
other derogatory action in relation to their productions which would be prejudicial to their honour or reputation.” Id. P
40(b). The Committee's language closely tracks the moral rights provisions in article 6bis of the Berne Convention and in
many national laws.

[FN93]. Id. P 2.

[FN94]. The Committee repeats variants of the “personal link” language a total of six times, and it reasserts the
“adequate standard of living” formulation no less than nine times--repetitions that suggest the importance of these con-
cepts to its analysis. See id. PP 2, 12, 15, 23, 30, 39 (personal link or similar language); id. PP 2, 4, 15, 16, 23, 30, 39,
44, 45 (adequate standard of living).
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[FN95]. Cf. Copyright and human Rights, supra note 6, at 5 (stating that drafters of UDHR believed that best way to
avoid recurrence of abuses of science, technology, and copyrighted propaganda that occurred during World War II would
be “to recognize that everyone had a share in the benefits and that ... those who made valuable [intellectual] contributions
were entitled to protection”).

[FN96]. General Comment No. 17, supra note 61, PP 22, 35; see also id. P 11 (stating that nothing in article 15.1(c) pre-
vents states parties from “adopting higher protection standards” in intellectual property treaties or national laws,
“provided that these standards do not unjustifiably limit the enjoyment by others of their Covenant rights”).

[FN97]. See id. P 18 (stating that “the precise application” of authors' and inventors' moral and material interests “will
depend on the economic, social and cultural conditions prevailing in a particular State party”).

[FN98]. Id. P 35.

[FN99]. Id.

[FN100]. Statement on Human Rights and Intellectual Property, supra note 59, P 12.

[FN101]. The term “margin of appreciation” refers to a doctrine of judicial deference developed by the European Court
of Human Rights. It describes “the degree of discretion that [a human rights tribunal] is willing to grant national decision
makers who seek to fulfill their ... obligations under [a human rights] treaty.” Laurence R. Helfer, Adjudicating Copy-
right Claims Under the TRIPS Agreement: The Case for a European Human Rights Analogy, 39 Harv. Int'l L.J. 357, 404
(1998). The doctrine provides states with “a modicum of breathing room in balancing the protection of [specific human
rights] against other pressing societal concerns.” Id. See generally Howard Charles Yourow, The Margin of Appreciation
Doctrine in the Dynamics of European Human Rights Jurisprudence (1996) (analyzing doctrine's origins and operations).

[FN102]. See General Comment No. 17, supra note 61, P 47 (noting “considerable margin of discretion” that each state
possesses to determine “which measures are most suitable to meet its specific needs,” and stating that these measures
“will vary significantly from one State to another”).

[FN103]. Statement on Human Rights and Intellectual Property, supra note 59, P 12 (explaining that “the Committee has
begun to identify the core obligations arising from the ‘minimum essential levels in relation to the rights to health, food
and education”’) (emphasis added).

[FN104]. ICESCR, supra note 7, art. 15(1)(b).

[FN105]. General Comment No. 17, supra note 61, P 35.

[FN106]. Id. P 35. It bears noting that TRIPS already permits member states to exclude from patentability “animals other
than micro-organisms.” TRIPS, supra note 1, art. 27(3)(b).

[FN107]. General Comment No. 17, supra note 61, P 35. An earlier draft of the general comment included a provision re-
commending states “to include human rights criteria among the requirements for the grant of patents or other intellectual
property rights.” Comm. on Econ., Soc. & Cultural Rights, Draft General Comment No. 18: The Right of Everyone to
Benefit from the Protection of the Moral and Material Interests Resulting from Any Scientific, Literary or Artistic Pro-
duction of Which He Is the Author (Art. 15(1)(c)) (Nov. 15, 2004). The Committee removed this provision from the final
draft, perhaps because of the uncertain legality of such eligibility requirements under TRIPS. See Nuño Pires de
Carvalho, Requiring Disclosure of the Origin of Genetic Resources and Prior Informed Consent in Patent Applications
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Without Infringing the TRIPS Agreement: The Problem and the Solution, 2 Wash. U. J.L. & Pol'y 371, 386-89 (2000).

[FN108]. Scholars have recently emphasized the importance of nonbinding norms, or soft law, as a method to promote
international cooperation. See C.M. Chinkin, The Challenge of Soft Law: Development and Change in International Law,
38 Int'l & Comp. L.Q. 850, 856-59 (1989) (discussing different ways in which soft law evolves into customary interna-
tional law). See generally Commitment and Compliance: The Role of Non-Binding Norms in the International Legal Sys-
tem (Dinah Shelton ed., 2000); Kenneth W. Abbott & Duncan Snidal, Hard and Soft Law in International Governance,
54 Int'l Org. 421 (2000).

[FN109]. ICESCR, supra note 7, arts. 16-17 (setting forth reporting obligations of states parties to ICESCR).

[FN110]. These countries may include developing countries who have proposed a new “Development Agenda” at WIPO.
See WIPO General Assembly, Document Prepared by the Secretariat, Proposal by Argentina and Brazil for the Establish-
ment of a Development Agenda for WIPO, WO/GA/31/11 (Aug. 27, 2004) [hereinafter Proposal by Argentina and
Brazil], available at http:// www.wipo.int/documents/en/document/govbody/wo_gb_ga/pdf/wo_ga_31_11.pdf. For a more
detailed discussion of the WIPO Development Agenda, see infra Part IV.C.

[FN111]. For a prediction of how WTO dispute settlement jurists are likely to address these arguments, see Helfer, Re-
gime Shifting, supra note 2, at 77-79.

[FN112]. General Comment No. 17, supra note 61, P 56.

[FN113]. Id. P 57.

[FN114]. See U.N. Educ., Scientific & Cultural Org. [UNESCO], Convention on the Protection and Promotion of the Di-
versity of Cultural Expressions, Oct. 20, 2005 [hereinafter Cultural Diversity Convention], available at http:// unes-
doc.unesco.org/images/0014/001429/142919e.pdf. For a brief overview of the Convention's drafting history and its asso-
ciated documents, see UNESCO, Convention on the Prot. and Promotion of the Diversity of Cultural Expression, ht-
tp://portal.unesco.org/culture/en/ev.php-URL_ID=11281&URL_DO=DO_TOPIC&URL_ SECTION=201.html (last vis-
ited Feb. 20, 2007).

[FN115]. Universal Declaration on Cultural Diversity, UNESCO Res. 25, UNESCO, 31st Gen. Conference, UNESCO
Doc. 31C/Res.25 (Nov. 2, 2001), available at http://unesdoc.unesco.org/images/0012/001271/127160m.pdf.

[FN116]. See UNESCO Overwhelmingly Approves Cultural Diversity Treaty, Bridges Wkly. Trade News Dig. (Geneva,
Switz.), Oct. 26, 2005, at 6, 7 (describing “all-out diplomatic offensive by Washington to modify the accord or delay its
approval, including a letter from US Secretary of State Condoleezza Rice warning governments that the accord would
‘sow conflict rather than cooperation”’).

[FN117]. See Julio Godoy, UNESCO Adopts Convention to Protect Diversity, Inter Press Service News Agency, Oct. 20,
2005, http:// www.ipsnews.net/news.asp?idnews=30714. The final vote on the treaty's adoption was 148 votes in favor, 2
against, and 4 abstentions (Australia, Honduras, Liberia, and Nicaragua). See Press Release, Bureau of Public Informa-
tion, General Conference Adopts Convention on the Protection and Promotion of the Diversity of Cultural Expressions
(Oct. 20, 2005), available at http:// portal.unesco.org/culture/en/ev.php-URL_ID=29078&URL_DO=DO_TOPIC&URL_
SECTION=201.html; Lawrence J. Speer, UNESCO Culture Convention Approved, Despite Objections from United
States, 22 WTO Rep. (BNA) (Oct. 21, 2005).

[FN118]. The countries in the coalition were Canada, France, Germany, Greece, Mexico, Monaco, Morocco, and Seneg-
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al. They were supported by the Francophone member states of UNESCO. See Jan Wouters & Bart De Meester, UN-
ESCO's Convention on Cultural Diversity and WTO Law: Complementary or Contradictory? 3 n.6 (Institute for Int'l
Law, Working Paper No. 73, 2005), available at http://www.law.kuleuven.ac.be/iir/nl/wp/WP/WP73e.pdf.

[FN119]. Cultural Diversity Convention, supra note 114, pmbl., P 2.

[FN120]. Id. art. 5(1). This sovereign right must be exercised “in conformity with the Charter of the United Nations, the
principles of international law and universally recognized human rights instruments.” Id.; see also Wouters & Meester,
supra note 118, at 8 (“[T]he Convention puts forward only one main right: the State's right to adopt measures aimed at
protecting and promoting the diversity of cultural expressions within its territory.”).

[FN121]. Cultural Diversity Convention, supra note 114, arts. 2(1), (8).

[FN122]. Id. art. 4 (defining each of these terms).

[FN123]. See id. art. 4(3) (defining “cultural expressions” as “those expressions that result from the creativity of indi-
viduals, groups and societies, and that have cultural content”); id. art. 4(4) (defining “cultural activities, goods and ser-
vices” as including “those activities, goods and services, which at the time they are considered as a specific attribute, use
or purpose, embody or convey cultural expressions, irrespective of the commercial value they may have”); id. art. 4(5)
(defining “cultural industries” as “industries producing and distributing cultural goods or services as defined in paragraph
4 above”).

[FN124]. The “measures” that states “may” adopt to protect and promote the diversity of cultural expressions within their
respective territories include, most notably, the following:

[M]easures that, in an appropriate manner, provide opportunities for domestic cultural activities, goods and ser-
vices among all those available within the national territory for their creation, production, dissemination, distribution and
enjoyment of such domestic cultural activities, goods and services, including provisions relating to the language used for
such activities, goods and services; [and] measures aimed at providing domestic independent cultural industries and
activities in the informal sector effective access to the means of production, dissemination and distribution of cultural
activities, goods and services.

Id. arts. 6(2)(b), 6(2)(c).

[FN125]. See Wouters & Meester, supra note 118, at 18 (identifying numerous inconsistencies between WTO agreements
and earlier version of Cultural Diversity Convention, including provisions that appear in final text, and stating that
“measures that reserve certain space for domestic cultural goods ... are a clear violation of the principle of national treat-
ment”); see also Lawrence J. Speer, U.S. Totally Isolated at UNESCO Meeting as Cultural Diversity Treaty Gets Ap-
proved, 22 WTO Rep. (BNA) (Oct. 20, 2005) (quoting statement by U.S. Ambassador to UNESCO that “[u]nder the pro-
visions of the convention as drafted, any state, in the name of cultural diversity, might invoke the ambiguous provisions
of this convention to try to assert a right to erect trade barriers to goods or services that are deemed to be cultural expres-
sions”).

[FN126]. Godoy, supra note 117.

[FN127]. Cultural Diversity Convention, supra note 114, pmbl., P 17. This single reference is especially surprising given
that the Universal Declaration on Cultural Diversity advocates the “the full implementation of cultural rights as defined
in Article 27 of the [UDHR] and in Articles 13 and 15 of the [ICESCR].” Universal Declaration on Cultural Diversity,
supra note 115, art. 5.
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[FN128]. Cultural Diversity Convention, supra note 114, pmbl., P 5, arts. 2(1), 5(1).

[FN129]. Id. at pmbl., P 12, art. 2(1).

[FN130]. U.N. Educational, Scientific and Cultural Organization [UNESCO], Preliminary Report of the Director-General
Containing Two Preliminary Drafts of a Convention on the Protection of the Diversity of Cultural Contents and Artistic
Expressions, U.N. Doc. CLT/CPD/2005/CONF.203/6, App. 1 (Mar. 3, 2005) [hereinafter March 2005 Composite Text].
Intellectual property rights are also emphasized in a July 2004 draft of the Convention:

States Parties shall also ensure:
(a) that the legal and social status of artists and creators is fully recognized, in conformity with international existing

instruments, so that their central role in nurturing the diversity of cultural expressions is enhanced;
(b) that intellectual property rights are fully respected and enforced according to existing international instruments,

particularly through the development or strengthening of measures against piracy.
U.N. Educational, Scientific and Cultural Organization [UNESCO], Preliminary Draft of a Convention on the Pro-

tection of the Diversity of Cultural Contents and Artistic Expressions, art. 7(2), U.N. Doc. CLT/CPD/2004/CONF-201/2
(July 2004).

[FN131]. March 2005 Composite Text, supra note 130, pmbl., P 10.

[FN132]. Id. art. 4(3).

[FN133]. Id. art. 7(3) (“[States Parties] shall ensure [intellectual property rights] are [fully respected and enforced] ac-
cording to existing international instruments to which States are parties, particularly through the development [or
strengthening] of measures against piracy.”) (internal citations omitted) (brackets in original).

[FN134]. Id. art. 7(4) (“[States Parties] undertake to ensure in their territory [protection against unwarranted appropri-
ation] of traditional and popular [cultural contents and expressions], [with particular regard to preventing the granting of
invalid intellectual property rights].”) (internal citations omitted) (brackets in original).

[FN135]. Id.

[FN136]. For a discussion of savings clauses between trade and environmental protection agreements, see Sabrina Saf-
frin, Treaties in Collision? The Biosafety Protocol and the World Trade Organization Agreements, 96 Am. J. Int'l L. 606,
614-18 (2002).

[FN137]. March 2005 Composite Text, supra note 130, art. 19, Option A, P 1.

[FN138]. Id. art. 19, Option A, P 2.

[FN139]. U.N. Environment Programme [UNEP], Convention on Biological Diversity art. 22.1, June 5, 1992, U.N. Doc.
UNEP/Bio.Div./N7-INC5/4, 31 I.L.M. 818 (“The provisions of this Convention shall not affect the rights and obligations
of any Contracting Party deriving from any existing international agreement, except where the exercise of those rights
and obligations would cause a serious damage or threat to biological diversity.”); see also Wouters & Meester, supra note
118, at 29 (analyzing savings clauses in March 2005 composite text).

[FN140]. The removal of these clauses appears to have occurred in early April 2005 at a meeting of UNESCO officials
and government negotiators held in Cape Town, South Africa. See The Director General, UNESCO, Report of the Dir-
ector-General on the Progress Achieved During the Third Session of the Intergovernmental Meeting of Experts on the
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Preliminary Draft Convention on the Protection of the Diversity of Cultural Contents and Artistic Expressions, P 11,
U.N. Doc. 172 EX/20 (Aug. 11, 2005).

[FN141]. Cultural Diversity Convention, supra note 114, art. 6(2)(g).

[FN142]. Id. art. 7(2).

[FN143]. Id. art. 6(2)(e). This clause also appeared in earlier drafts of the Convention. See March 2005 Composite Text,
supra note 130, art. 6(2)(d).

[FN144]. Cultural Diversity Convention, supra note 114, arts. 20(1)(a), 20(2).

[FN145]. Id. art. 20(1).

[FN146]. Id. arts. 20(1), 20(1)(b).

[FN147]. Id. art. 29 (specifying procedures for Convention's entry into force).

[FN148]. Medical Research and Development Treaty (draft Feb. 7, 2005) [hereinafter MRDT], available a http://
www.cptech.org/workingdrafts/rndtreaty4.pdf.

[FN149]. See Letter to Ask World Health Organization to Evaluate New Treaty Framework for Medical Research and
Development (Feb. 24, 2005) [hereinafter NGO Letter to WHO], available at http://
www.cptech.org/workingdrafts/rndsignonletter.html; see also Nicoletta Dentico & Nathan Ford, The Courage to Change
the Rules: A Proposal for an Essential Health R & D Treaty, 2 Pub. Lib. Sci. Med. 96, 97-98 (2005).

[FN150]. See Andrew Jack, WHO Members Urged to Sign Kyoto-Style Treaty, Fin. Times (London), Feb. 24, 2005,
available at 2005 WLNR 2823253; Posting by William New, Medical R & D Treaty Debated at World Health Assembly,
to Intellectual Property Watch, http://www.ip-watch.org/weblog/index.php?p=60 (May 30, 2005, 2:01 P.M.).

[FN151]. Jack, supra note 150; New, supra note 150.

[FN152]. NGO Letter to WHO, supra note 149, at 1.

[FN153]. MRDT, supra note 148, art. 14.2.

[FN154]. Id. art. 14.1

[FN155]. Id. art. 15.

[FN156]. The products defined as “qualified medical research and development” include: “i. Basic biomedical research;
ii. Development of biomedical databases and research tools; iii. Development of pharmaceutical drugs, vaccines, medical
diagnostic tools; iv. Medical evaluations of these products; and v. the preservation and dissemination of traditional med-
ical knowledge.” Id. art. 4.1.

[FN157]. Id. art. 16(d).

[FN158]. Id. arts. 16(d), 2.3.

[FN159]. Id. art. 2.3.
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[FN160]. See New, supra note 150; Tim Hubbard, Reply to the Comments Requested by CIPIH and WHO to the CPTech
Proposal for a Medical Research and Development Treaty (MRDT) (Aug. 15, 2005), available at http://
www.who.int/intellectualproperty/submissions/SubmissionsHubbard.pdf.

[FN161]. Convention Establishing the World Intellectual Property Organization [WIPO] art. 3(i), July 14, 1967, 21
U.S.T. 1749, 828 U.N.T.S. 3 (as amended Sept. 28, 1979).

[FN162]. See Edward Kwakwa, Some Comments on Rulemaking at the World Intellectual Property Organization, 12
Duke J. Comp. & Int'l L. 179, 192 (2002) (discussing resolutions and recommendations that comprise “the new ‘soft law
initiative’ at WIPO”).

[FN163]. For a more detailed discussion of these trends, see Helfer, Regime Shifting, supra note 2, at 25-26.

[FN164]. See World Intellectual Prop. Org. [WIPO], General Assembly, Report of the Twenty-First (15th Extraordinary)
Session, P 218, WO/GA/31/15 (Oct. 5, 2004), available at http://www.cptech.org/ip/wipo/wipo10042004.html; WIPO,
Proposal by Argentina and Brazil, supra note 110.

[FN165]. The Friends of Development are comprised of the following countries: Argentina, Bolivia, Brazil, Cuba,
Dominican Republic, Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, Tanzania, and Venezuela. See
WIPO, Inter-Sessional Intergovernmental Meeting on a Development Agenda for WIPO, 1st Sess., Proposal to Establish
a Development Agenda for WIPO: An Elaboration of Issues Raised in Document WO/GA/31/11, Annex at 2, IIM/1/4
(Apr. 6, 2005).

[FN166]. Geneva Declaration on the Future of the World Intellectual Property Organization (Oct. 12, 2004) [hereinafter
Geneva Declaration], available at http://www.cptech.org/ip/wipo/futureofwipodeclaration.pdf.

[FN167]. Agreement Between the United Nations and the World Intellectual Property Organization art. 1, Dec. 17, 1974,
[hereinafter UN-WIPO Agreement], available at http://www.wipo.int/treaties/en/agreement/pdf/un_wipo_ agreement.pdf.

[FN168]. As Peter Yu has stated, “The New International Economic Order sought to bring about fundamental changes in
the international economic system by redistributing power, wealth, and resources from the developed North to the less
developed South.” Peter K. Yu, Currents and Crosscurrents in the International Intellectual Property Regime, 38 Loy.
L.A. L. Rev. 323, 409 n.392 (2004) (citing Declaration on the Establishment of a New International Economic Order,
G.A. Res. 3201, at 527, U.N. GAOR, 6th Special Sess., Supp. No. 1, U.N. Doc. A/9559 (1974)).

[FN169]. UN-WIPO Agreement, supra note 167, art. 1.

[FN170]. Geneva Declaration, supra note 166, at 1.

[FN171]. Id. at 2 (“‘A one size fits all’ approach that embraces the highest levels of intellectual property protection for
everyone leads to unjust and burdensome outcomes for countries that are struggling to meet the most basic needs of their
citizens.”).

[FN172]. Id. at 1. For more detailed discussions of the objectives of the Development Agenda's proponents, see generally
Humanizing Intellectual Property: Developing Countries Launch New Initiative, Third World Resurgence, Nov.-Dec.
2004), available at http://www.twnside.org.sg/focus.htm (describing different components of Development Agenda);
James Boyle, A Manifesto on WIPO and the Future of Intellectual Property, 2004 Duke L. & Tech. Rev. 9, available at
www.law.duke.edu/journals/dltr/articles/2004dltr0009.html (arguing that WIPO must reverse “maximalist rights culture”

40 UCDLR 971 Page 35
40 U.C. Davis L. Rev. 971

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.                                Justice and Society,  
                                        Summer 2009 
                                               Page -313-

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006792&FindType=Y&SerialNum=1970094558
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0006792&FindType=Y&SerialNum=1970094558
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=101272&FindType=Y&ReferencePositionType=S&SerialNum=0287965239&ReferencePosition=192
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=101272&FindType=Y&ReferencePositionType=S&SerialNum=0287965239&ReferencePosition=192
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1184&FindType=Y&SerialNum=0304711592
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1184&FindType=Y&SerialNum=0304711592
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=157654&FindType=Y&SerialNum=0303663504


that international intellectual property regime currently embodies and that is detrimental to global development).

[FN173]. Treaty on Access to Knowledge (May 9, 2005) (draft) [hereinafter A2K Treaty], available at ht-
tp://www.cptech.org/a2k/consolidatedtext-may9.pdf.

[FN174]. For a list of supporting civil society organizations, see IP Justice, NGO Group Statement Supporting the
Friends of Development Proposal, http://www.ipjustice.org/WIPO/NGO_Statement.shtml (last visited Feb. 20, 2007).
Proposals for inclusion in the A2K Treaty circulated through an “A2K” listerv. CPTech.org, A2K Listserv, http://
lists.essential.org/mailman/listinfo/a2k.

[FN175]. See Posting of William New, Experts Debate Access to Knowledge, to Intellectual Property Watch, ht-
tp://www.ip-watch.org/weblog/index.php? p=19&res=1024&print=0 (Feb. 15, 2005, 10:24 P.M.).

[FN176]. A2K Treaty, supra note 173, at 1-2 (listing various treaty provisions).

[FN177]. New, supra note 175.

[FN178]. A2K Treaty, supra note 173, pmbl., paras. 1, 4.

[FN179]. Id. art. 4.1(c) (stating that “patent rights shall not be granted for, inter alia, “programs for computers,”
“presentations of information,” and “methods of teaching and education”).

[FN180]. Id. art. 3.7.

[FN181]. Id. art. 3.1(a); see Ginsburg, supra note 89, at 17-19 (discussing three-step test for TRIPS-compatibility of ex-
ceptions and limitations to copyright and patent protection).

[FN182]. See, e.g., TRIPS, supra note 1, art. 1 (“Members may, but shall not be obliged to, implement in their law more
extensive protection than is required by this Agreement.”); see also J.H. Reichman, Universal Minimum Standards of In-
tellectual Property Protection Under the TRIPS Component of the WTO Agreement, 29 Int'l Law. 345, 351 (1995).

[FN183]. See, e.g., Berne Convention supra note 17, art. 19 (“The provisions of this Convention shall not preclude the
making of a claim to the benefit of any greater protection which may be granted by legislation in a country of the Uni-
on.”); Paris Convention, supra note 16, art. 19 (“It is understood that the countries of the Union reserve the right to make
separately between themselves special agreements for the protection of industrial property, in so far as these agreements
do not contravene the provisions of this Convention.”).

[FN184]. See, e.g., Margaret Chon, Intellectual Property and the Development Divide, 27 Cardozo L. Rev. 2821, 2853
(2006); Kal Raustiala, Density and Conflict in International Intellectual Property Law, 40 UC Davis L. Rev. 1021,
1031-32 (2007).

[FN185]. See STROWEL, supra note 62, at 290-321.

[FN186]. See, e.g., Joseph Straus, Design Protection for Spare Parts Gone in Europe? Proposed Changes to the EC Dir-
ective: The Commission's Mandate and Its Doubtful Extension, 27 Eur. Intell. Prop. Rev. 391, 298 (2005) (discussing
2000 decision of German Constitutional Court which held that patents constitute property under article 14 of German Ba-
sic Law); Thomas Crampton, Apple Gets French Support in Music Compatibility Case, N.Y. Times, July 29, 2006, at C7
(discussing ruling of French Constitutional Council, country's highest judicial body, which “declared major aspects of the
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so-called iPod law unconstitutional”; court's decision “made frequent reference to the 1789 Declaration on Human Rights
and concluded that the law violated the constitutional protections of property”).

[FN187]. For an insightful discussion of these issues, see Christophe Geiger, “Constitutionalising” Intellectual Property
Law? The Influence of Fundamental Rights on Intellectual Property in the European Union, 37 Int'l Rev. Intell. Prop. &
Comp. L. 371, 382-85 (2006).

[FN188]. See generally European Court of Human Rights, http:// www.echr.coe.int/echr (last visited Feb. 20, 2007).

[FN189]. Anheuser-Busch, Inc. v. Portugal, App. No. 73049/01 (Eur. Ct. H.R. Oct. 10, 2005), available at ht-
tp://cmiskp.echr.coe.int/tkp197/view.asp? ac-
tion=html&documentId=787908&portal=hbkm&source=externalbydocnumber&table=1132746FF1FE2A468ACCBCD1
763D4D8149.

[FN190]. See id. paras. 43-49; see also Protocol to the Convention for the Protection of Human Rights and Fundamental
Freedoms art. 1, opened for signature Mar. 20, 1952, 213 U.N.T.S. 262, 262 [hereinafter Article 1] (“Every natural or
legal person is entitled to the peaceful enjoyment of his possessions.”).

[FN191]. Anheuser-Busch, App. No. 73049/01, para. 43.

[FN192]. Id. paras. 50-52.

[FN193]. Press Release, European Court of Human Rights, Grand Chamber HearingAnheuser-Busch Inc. v. Portugal
(June 28, 2006), available at http:// www.coe.int/T/D/Kommunikation_und_politische_Forschung/Presse_und_Online_
Info/Presseinfos/2006/20060628-381-GH-Portugal.asp. Review by this panel of 17 judges is reserved for disputes which
involve “a serious question affecting the interpretation or application of the Convention or the protocols thereto, or a ser-
ious issue of general importance.” Id.

[FN194]. Anheuser-Busch, Inc. v. Portugal, App. No. 73049/01, PP 72, 79-87 (Eur. Ct. H.R. Grand Chamber Jan. 11,
2007), available at http:// cmiskp.echr.coe.int////tkp197/viewhbkm.asp? ac-
tion=open&table=F69A27FD8FB86142BF01C1166DEA398649&key=60433&sessionId=11419720&
skin=hudoc-en&attachment=true. Article 1 expressly authorizes governments to regulate private property in the public
interest. Article 1, supra note 190, at 262 (“The preceding provisions shall not, however, in any way impair the right of a
State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest
....”). It does not, however, specify how the ECHR is to assess the legality of such regulations.

[FN195]. See Michael D. Birnhack, Copyrighting Speech: A Trans-Atlantic View, in Torremans, supra note 6, at 37,
52-61; Alain Strowel & François Tulkens, Equilibrer la liberté d'expression et le droit d'auteur: A propos des libertés de
créer et d'user des oeuvres, in Droit D'auteur et Liberté D'expression 1 (Alain Strowel & François Tulkens eds., 2006).

[FN196]. Christophe Geiger, Fundamental Rights, a Safeguard for the Coherence of Intellectual Property Law?, 35 Int'l
Rev. Intell. Prop. & Competition L. 268, 277 (2004).

[FN197]. Id. at 278.

[FN198]. See Birnhack, supra note 195, at 61-62; Geiger, supra note 196, at 270-80.

[FN199]. See Helfer, Regime Shifting, supra note 2, at 58 (describing strategy whereby states and non-state actors shif-
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ted lawmaking initiatives into biodiversity, plant genetic resources, public health, and human rights regimes as way to
create “counterregime intellectual property norms” in tension with TRIPS).

[FN200]. Kal Raustalia & David G. Victor, The Regime Complex for Plant Genetic Resources, 58 Int'l Org. 277, 301-02
(2004); see also Helfer, Regime Shifting, supra note 2, at 60 (describing efforts by developing countries to integrate
“principles, norms, and rules generated in other regimes into the WTO and WIPO”).

[FN201]. See Laurence R. Helfer, Constitutional Analogies in the International Legal System, 37 Loy. L.A. L. Rev. 193,
205-06 (2003).

[FN202]. High Commissioner Report, supra note 47.

[FN203]. ICESCR, supra note 7, art. 12.

[FN204]. High Commissioner Report, supra note 47, P 30.

[FN205]. Id. P 37.

[FN206]. See id. PP 37-38. One such alternative would be to establish “fixed monetary prizes for the first inventor to
come up with an effective treatment for a medical indication” that was under-researched in the patent system. Keith E.
Maskus, Ensuring Access to Essential Medicines: Some Economic Considerations, 20 Wis. Int'l L.J. 563, 578 (2002)
(reviewing and critiquing such proposals).

[FN207]. High Commissioner Report, supra note 47, P 43.

[FN208]. Id. PP 47-49.

[FN209]. Id. P 46.

[FN210]. Id. P 47; see also id. P 50 (emphasizing need for rules to ensure that “trademarks are not counterfeited” so that
consumers and medical professionals can “identify the source and quality of pharmaceuticals”).
40 U.C. Davis L. Rev. 971

END OF DOCUMENT

40 UCDLR 971 Page 38
40 U.C. Davis L. Rev. 971

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.                                Justice and Society,  
                                        Summer 2009 
                                               Page -316-

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1184&FindType=Y&ReferencePositionType=S&SerialNum=0300300073&ReferencePosition=205
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1184&FindType=Y&ReferencePositionType=S&SerialNum=0300300073&ReferencePosition=205
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=100442&FindType=Y&ReferencePositionType=S&SerialNum=0290278689&ReferencePosition=578



