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FINAL EXAM

Instructions

DO NOT GO BEYOND THIS PAGE UNTIL THE EXAM ACTUALLY BEGINS.

THIS IS A CLOSED BOOK EXAM!  While you are waiting for the exam to begin, be sure
that you have entered your EXAM NUMBER, that you have read these instructions, and that you are
otherwise ready to begin.

IMPORTANT:  This exam will last THREE HOURS.  You should plan on spending AT
LEAST 20 minutes reading the questions carefully and outlining your answers on a separate sheet
of paper.  Before writing your answers, REREAD each question to be sure you haven't missed
anything.

If you use a bluebook, DOUBLE-SPACE your answers, and use SEPARATE BLUEBOOKS
for EACH QUESTION.  Label each bluebook according to each question and, if necessary, book
number, e.g., "Question 1, Book 1";  "Question 1, Book 2";  "Question 2"; etc.  

You are welcome to use abbreviations, but indicate what they are, e.g., `Andropov ("A")
would be sued by Brezhnev ("B"), alleging that A would be liable to B ... .'

PLEASE IGNORE issues relating to legal causation; assume that any but-for cause of an
injury is also a proximate cause of that injury.

Plan on spending at least 15 minutes at the end PROOFREADING your answers.  You may
not write ANOTHER WORD after time is called.

A STATUTORY APPENDIX is provided that gives the law of this jurisdiction, the State of
Evergreen, on some issues.  If no law is specified on the point you are interested in, please comment
on the possible alternatives.

Each question has been assigned a point total, and the exam as a whole has a point total of
135.  Spend the amount of time on each question reflecting its relative worth.

You may KEEP your copy of the exam questions if you wish.  

REMEMBER THE HONOR CODE!  Don't identify yourself.

GOOD LUCK!!!
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QUESTION 1 (60 points)
Trudy Jett was a professional package delivery truck driver for UPS. On April 22, 2003, she

reported that her regular truck, a Ford E450, was difficult to shift.  Two days later, she again reported
trouble with shifting.  On April 29, the truck was taken in to the UPS maintenance department for
servicing, and Jett was given a replacement truck.  Jett, however, reported that the replacement
vehicle (another Ford E450) also was difficult to shift.  On April 30, Bill Styron, the individual at
UPS responsible for truck maintenance and service spoke with Jett about the shifting problem with
the replacement truck.  He told Jett that the replacement truck was unsafe.  He said he was talking
to the man who had been assigned to servicing the trucks, but he promised that he would have her
regular truck by later that morning, and that she should wait to do her rounds then.

Jett declined to wait.  She loaded the replacement truck with parcels, turned on the ignition,
and pulled the truck forward approximately 10 feet. Immediately, however, she encountered
difficulty with the gear shift.  She moved the transmission shift lever to "neutral."  She believes that
she set the parking brake, because that was her usual practice.  With the engine still running, she got
out of the truck and walked behind it to retrieve some additional packages.  While she was standing
between the rear of the truck and the loading dock, the truck rolled back and pinned her against the
dock, causing severe injuries.  As a result of damage to her reproductive system, any children she
might have would be at risk of having birth defects.

Trudy and her husband Ron have come to the law firm at which you are employed.  They
would like your evaluation of the prospects for tort compensation.  Assume for purposes of analysis
that her damages would be assessed by the jury as $500,000 in economic loss and $2.5 million in
non-economic loss.

QUESTION 2 (75 points)
Carol Ann Tinkham, a single mother, lived with her daughter Amy Potenza in Linden,

Evergreen.  Amy, who was born in 1996, suffers from a variety of developmental disabilities.
Instead of attending the public school near her home, Amy qualified for enrollment in the Evergreen
State Special Needs School ("ESSNS"), operated by the Evergreen Department of Education, which
served children in the Linden area.  A schoolbus transported some of the students at ESSNS to the
school, but some students, including Amy, lived in areas not served by any bus route.  Some parents
chose to drive their children to ESSNS in the morning and pick them up at night, but Tinkham's
work schedule made this option impractical.  As a result, beginning in August 2004 ESSNS arranged
for the Linden Cab Company to pick up Amy from her home at 7:35 a.m. (school began at 8:10 a.m.)
and bring her to the ESSNS campus.

Uriel Hundley, an employee of the Linden Cab Company, usually drove Amy to ESSNS.  The
one-way fare was $9.25, paid by ESSNS.  Within the first week, Amy showed resistance to getting
in the cab, but Tinkham assumed that this was a result of Amy's reluctance to be separated from her
mother.  She considered calling Amy's pediatrician for advice, but decided not to bother him.

In November 2004 some of Amy's behaviors and some physical symptoms caused Tinkham
wonder if Amy had been abused.  Tinkham brought Amy to her pediatrician, who after examining
her contacted the school.  A school official who began investigating learned that Amy had arrived
late for school on several occasions without any explanation, but no report had been made to
Tinkham of these late arrivals.  Eventually suspicion focused on Hundley, who confessed that he had
sexually abused Amy on several occasions, and that the late arrivals were a result of Hundley taking
Amy to his home and sexually assaulting her.

Carol Ann Tinkham has come to your law firm for advice.  Assume for purposes of
discussion that Amy's damages, if proven at trial, would be assessed as follows:  

Future physical and psychological therapy:  $100,000
Pain & suffering:  $400,000
Assume further that Hundley has been sentenced to a long prison term and that the Linden

Cab Company is currently in bankruptcy and has no insurance coverage for this loss.
Tinkham wants to know the likelihood of recovering tort compensation for the injuries

suffered by her daughter.  Please provide your analysis.
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SELECTED STATUTES OF THE STATE OF EVERGREEN
EVERGREEN STATUTES ANNOTATED

TITLE 51. OFFICERS 
CHAPTER 5. GOVERNMENTAL TORT CLAIMS ACT 

§   151. Short title

This act shall be known and may be cited as "The Governmental Tort Claims Act."

§ 152. Definitions

As used in The Governmental Tort Claims Act:

1. "Action" means a proceeding in a court of competent jurisdiction by which one party
brings a suit against another;

2. "Agency" means any board, commission, committee, department or other instrumentality
or entity designated to act in behalf of the state or a political subdivision;

3. "Claim" means any written demand presented by a claimant or the claimant's authorized
representative in accordance with this act to recover money from the state or political subdivision
as compensation for an act or omission of a political subdivision or the state or an employee;

4. "Claimant" means the person or the person's authorized representative who files notice of
a claim in accordance with The Governmental Tort Claims Act. Only the following persons and no
others may be claimants:

a. any person holding an interest in real or personal property which suffers a loss,
provided that the claim of the person shall be aggregated with claims of all other persons holding an
interest in the property and the claims of all other persons which are derivative of the loss, and that
multiple claimants shall be considered a single claimant,

b. the individual actually involved in the accident or occurrence who suffers a loss,
provided that the individual shall aggregate in the claim the losses of all other persons which are
derivative of the loss, or

c. in the case of death, an administrator, special administrator or a personal
representative who shall aggregate in the claim all losses of all persons which are derivative of the
death;

5. "Employee" means any person who is authorized to act in behalf of a political subdivision
or the state whether that person is acting on a permanent or temporary basis, with or without being
compensated or on a full-time or part-time basis.

a. Employee also includes:

(1) all elected or appointed officers, members of governing bodies and other
persons designated to act for an agency or political subdivision, but the term does not mean a person
or other legal entity while acting in the capacity of an independent contractor or an employee of an
independent contractor,

(2) from September 1, 1991, through June 30, 1996, licensed physicians,
licensed osteopathic physicians and certified nurse-midwives providing prenatal, delivery or infant
care services to State Department of Health clients pursuant to a contract entered into with the State
Department of Health in accordance with paragraph 3 of subsection B of Section 1-106 of Title 63
of the Evergreen Statutes but only insofar as services authorized by and in conformity with the terms
of the contract and the requirements of Section 1- 233 of Title 63 of the Evergreen Statutes, and

(3) any volunteer, full-time or part-time firefighter when performing duties
for a fire department provided for in subparagraph j of paragraph 8 of this section.
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b. For the purpose of The Governmental Tort Claims Act, the following are
employees of this state, regardless of the place in this state where duties as employees are performed:

(1) physicians acting in an administrative capacity,

(2) resident physicians and resident interns participating in a graduate medical
education program of the University of Evergreen Health Sciences Center or the College of
Osteopathic Medicine of Evergreen State University,

(3) faculty members and staff of the University of Evergreen Health Sciences
Center and the College of Osteopathic Medicine of Evergreen State University, while engaged in
teaching duties,

(4) physicians who practice medicine or act in an administrative capacity as
an employee of an agency of the State of Evergreen, and

(5) physicians who provide medical care to inmates pursuant to a contract with
the Department of Corrections.  Physician faculty members and staff of the University of Evergreen
Health Sciences Center and the College of Osteopathic Medicine of Evergreen State University not
acting in an administrative capacity or engaged in teaching duties are not employees or agents of the
state.

c. Except as provided in subparagraph (b) of paragraph 5 of this section, in no event
shall the state be held liable for the tortious conduct of any physician, resident physician or intern
while practicing medicine or providing medical treatment to patients;

6. "Loss" means death or injury to the body or rights of a person or damage to real or personal
property or rights therein;

7. "Municipality" means any incorporated city or town, and all institutions, agencies or
instrumentalities of a municipality;

8. "Political subdivision" means:

a. a municipality,

b. a school district,

c. a county,

d. a public trust where the sole beneficiary or beneficiaries are a city, town, school
district or county.  For purposes of The Governmental Tort Claims Act, a public trust shall include
a municipal hospital created pursuant to Section 30-101 et seq. of Title 11 of the Evergreen Statutes,
a county hospital created pursuant to Section 781 et seq. of Title 19 of the Evergreen Statutes, or is
created pursuant to a joint agreement between such governing authorities, that is operated for the
public benefit by a public trust created pursuant to Section 176 et seq. of Title 60 of the Evergreen
Statutes and managed by a governing board appointed or elected by the municipality, county, or both,
who exercises control of the hospital, subject to the approval of the governing body of the
municipality, county, or both,

e. for the purposes of The Governmental Tort Claims Act only, a housing authority
created pursuant to the provisions of the Evergreen Housing Authority Act, 

f. for the purposes of The Governmental Tort Claims Act only, corporations organized not
for profit pursuant to the provisions of the Evergreen General Corporation Act  for the primary
purpose of developing and providing rural water supply and sewage disposal facilities to serve rural
residents,

g. for the purposes of The Governmental Tort Claims Act only, districts formed
pursuant to the Rural Water, Sewer, Gas and Solid Waste Management Districts Act,  

h. for the purposes of The Governmental Tort Claims Act only, master conservancy
districts formed pursuant to the Conservancy Act of Evergreen, 
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i. for the purposes of The Governmental Tort Claims Act only, a fire protection
district created pursuant to the provisions of Section 901.1 et seq. of Title 19 of the Evergreen
Statutes,

j. for the purposes of The Governmental Tort Claims Act only, a benevolent or
charitable corporate volunteer or full-time fire department for an unincorporated area created
pursuant to the provisions of Section 592 et seq. of Title 18 of the Evergreen Statutes,

k. for purposes of The Governmental Tort Claims Act only, an Emergency Services
Provider rendering services within the boundaries of a Supplemental Emergency Services District
pursuant to an existing contract between the Emergency Services Provider and the Evergreen State
Department of Health.  Provided, however, that the acquisition of commercial liability insurance
covering the activities of such Emergency Services Provider performed within the State of Evergreen
shall not operate as a waiver of any of the limitations, immunities or defenses provided for political
subdivisions pursuant to the terms of The Governmental Tort Claims Act,

l. for purposes of The Governmental Tort Claims Act only, a conservation district
created pursuant to the provisions of the Conservation District Act, 

m. for purposes of The Governmental Tort Claims Act, districts formed pursuant to
the Evergreen Irrigation District Act,  

n. for purposes of The Governmental Tort Claims Act only, any community action
agency established pursuant to Sections 5035 through 5040 of Title 74 of the Evergreen Statutes, and

o. for purposes of The Governmental Tort Claims Act only, any organization that is
designated as a youth services agency, pursuant to Section 7302-3.6a of Title 10 of the Evergreen
Statutes, and all their institutions, instrumentalities or agencies;

9. "Scope of employment" means performance by an employee acting in good faith within
the duties of the employee's office or employment or of tasks lawfully assigned by a competent
authority including the operation or use of an agency vehicle or equipment with actual or implied
consent of the supervisor of the employee, but shall not include corruption or fraud;

10. "State" means the State of Evergreen or any office, department, agency, authority,
commission, board, institution, hospital, college, university, public trust created pursuant to Title 60
of the Evergreen Statutes of which the State of Evergreen is the beneficiary, or other instrumentality
thereof; and

11. "Tort" means a legal wrong, independent of contract, involving violation of a duty
imposed by general law or otherwise, resulting in a loss to any person, association or corporation as
the proximate result of an act or omission of a political subdivision or the state or an employee acting
within the scope of employment.

§   152.1. Sovereign immunity

A. The State of Evergreen does hereby adopt the doctrine of sovereign immunity.  The state,
its political subdivisions, and all of their employees acting within the scope of their employment,
whether performing governmental or proprietary functions, shall be immune from liability for torts.

B. The state, only to the extent and in the manner provided in this act, waives its immunity
and that of its political subdivisions.  In so waiving immunity, it is not the intent of the state to waive
any rights under the Eleventh Amendment to the United States Constitution.

§ 154. Extent of liability--Wrongful criminal felony convictions resulting in
imprisonment--Punitive or exemplary damages--Joinder of parties--Several liability

A. The total liability of the state and its political subdivisions on claims within the scope of
The Governmental Tort Claims Act, arising out of an accident or occurrence happening after the
effective date of this act, § 151 et seq. of this title, shall not exceed:
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1. Twenty-five Thousand Dollars ($25,000.00) for any claim or to any claimant who
has more than one claim for loss of property arising out of a single act, accident, or occurrence;

2. Except as otherwise provided in this paragraph, One Hundred Twenty-five
Thousand Dollars ($125,000.00) to any claimant for a claim for any other loss arising out of a single
act, accident, or occurrence.  The limit of liability for the state or any city or county with a population
of three hundred thousand (300,000) or more according to the latest federal Decennial Census shall
not exceed One Hundred Seventy-five Thousand Dollars ($175,000.00). Except however, the limits
of said liability for the University Hospitals and State Mental Health Hospitals operated by the
Department of Mental Health and Substance Abuse Services for claims arising from medical
negligence shall be Two Hundred Thousand Dollars ($200,000.00).  For claims arising from medical
negligence by any licensed physician, osteopathic physician or certified nurse-midwife rendering
prenatal, delivery or infant care services from September 1, 1991, through June 30, 1996, pursuant
to a contract authorized by subsection B of Section 1-106 of Title 63 of the Evergreen Statutes and
in conformity with the requirements of Section 1-233 of Title 63 of the Evergreen Statutes, the limits
of said liability shall be Two Hundred Thousand Dollars ($200,000.00); or

3. One Million Dollars ($1,000,000.00) for any number of claims arising out of a
single occurrence or accident.

B. Wrongful Felony Conviction [omitted]

C. No award for damages in an action or any claim against the state or a political subdivision
shall include punitive or exemplary damages.

D. When the amount awarded to or settled upon multiple claimants exceeds the limitations
of this section, any party may apply to the district court which has jurisdiction of the cause to
apportion to each claimant the claimant's proper share of the total amount as limited herein.  The
share apportioned to each claimant shall be in the proportion that the ratio of the award or settlement
made to him bears to the aggregate awards and settlements for all claims against the state or its
political subdivisions arising out of the occurrence.  When the amount of the aggregate losses
presented by a single claimant exceeds the limits of paragraph 1 or 2 of subsection A of this section,
each person suffering a loss shall be entitled to that person's proportionate share.

E. The total liability of resident physicians and interns while participating in a graduate
medical education program of the University of Evergreen College of Medicine, its affiliated
institutions and the Evergreen College of Osteopathic Medicine and Surgery shall not exceed One
Hundred Thousand Dollars ($100,000.00).

F. The state or a political subdivision may petition the court that all parties and actions arising
out of a single accident or occurrence shall be joined as provided by law, and upon order of the court
the proceedings upon good cause shown shall be continued for a reasonable time or until such
joinder has been completed.  The state or political subdivision shall be allowed to interplead in any
action which may impose on it any duty or liability pursuant to this act.

G. The liability of the state or political subdivision under The Governmental Tort Claims Act
shall be several from that of any other person or entity, and the state or political subdivision shall
only be liable for that percentage of total damages that corresponds to its percentage of total
negligence.  Nothing in this section shall be construed as increasing the liability limits imposed on
the state or political subdivision under The Governmental Tort Claims Act.

§   153. Liability--Scope--Exemptions--Exclusivity

A. The state or a political subdivision shall be liable for loss resulting from its torts or the
torts of its employees acting within the scope of their employment subject to the limitations and
exceptions specified in this act and only where the state or political subdivision, if a private person
or entity, would be liable for money damages under the laws of this state.  The state or a political
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subdivision shall not be liable under the provisions of this act for any act or omission of an employee
acting outside the scope of his employment.

B. The liability of the state or political subdivision under this act shall be exclusive and in
place of all other liability of the state, a political subdivision or employee at common law or
otherwise.

§   155. Exemptions from liability

The state or a political subdivision shall not be liable if a loss or claim results from:

1. Legislative functions;

2. Judicial, quasi-judicial, or prosecutorial functions, other than claims for wrongful criminal
felony conviction resulting in imprisonment provided for in Section 154 of this title;

3. Execution or enforcement of the lawful orders of any court;

4. Adoption or enforcement of or failure to adopt or enforce a law, whether valid or invalid,
including, but not limited to, any statute, charter provision, ordinance, resolution, rule, regulation
or written policy;

5. Performance of or the failure to exercise or perform any act or service which is in the
discretion of the state or political subdivision or its employees;

6. Civil disobedience, riot, insurrection or rebellion or the failure to provide, or the method
of providing, police, law enforcement or fire protection;

7. Any claim based on the theory of attractive nuisance;

8. Snow or ice conditions or temporary or natural conditions on any public way or other
public place due to weather conditions, unless the condition is affirmatively caused by the negligent
act of the state or a political subdivision;

9. Entry upon any property where that entry is expressly or implied authorized by law;

10. Natural conditions of property of the state or political subdivision;

11. Assessment or collection of taxes or special assessments, license or registration fees, or
other fees or charges imposed by law;

12. Licensing powers or functions including, but not limited to, the issuance, denial,
suspension or revocation of or failure or refusal to issue, deny, suspend or revoke any permit, license,
certificate, approval, order or similar authority;

13. Inspection powers or functions, including failure to make an inspection, review or
approval, or making an inadequate or negligent inspection, review or approval of any property, real
or personal, to determine whether the property complies with or violates any law or contains a hazard
to health or safety, or fails to conform to a recognized standard;

14. Any loss to any person covered by any workers' compensation act or any employer's
liability act;

15. Absence, condition, location or malfunction of any traffic or road sign, signal or warning
device unless the absence, condition, location or malfunction is not corrected by the state or political
subdivision responsible within a reasonable time after actual or constructive notice or the removal
or destruction of such signs, signals or warning devices by third parties, action of weather elements
or as a result of traffic collision except on failure of the state or political subdivision to correct the
same within a reasonable time after actual or constructive notice.  Nothing herein shall give rise to
liability arising from the failure of the state or any political subdivision to initially place any of the
above signs, signals or warning devices.  The signs, signals and warning devices referred to herein
are those used in connection with hazards normally connected with the use of roadways or public
ways and do not apply to the duty to warn of special defects such as excavations or roadway
obstructions;
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16. Any claim which is limited or barred by any other law;

17. Misrepresentation, if unintentional;

18. An act or omission of an independent contractor or consultant or his employees, agents,
subcontractors or suppliers or of a person other than an employee of the state or political subdivision
at the time the act or omission occurred;

19. Theft by a third person of money in the custody of an employee unless the loss was
sustained because of the negligence or wrongful act or omission of the employee;

20. Participation in or practice for any interscholastic or other athletic contest sponsored or
conducted by or on the property of the state or a political subdivision;

21. Participation in any activity approved by a local board of education and held within a
building or on the grounds of the school district served by that local board of education before or
after normal school hours or on weekends;

22. Any court-ordered or Department of Corrections approved work release program;
provided, however, this provision shall not apply to claims from individuals not in the custody of
the Department of Corrections based on accidents involving motor vehicles owned or operated by
the Department of Corrections;

23. The activities of the National Guard, the militia or other military organization
administered by the Military Department of the state when on duty pursuant to the lawful orders of
competent authority:

a. in an effort to quell a riot,

b. in response to a natural disaster or military attack, or

c. if participating in a military mentor program ordered by the court;

24. Provision, equipping, operation or maintenance of any prison, jail or correctional facility,
or injuries resulting from the parole or escape of a prisoner or injuries by a prisoner to any other
prisoner;  provided, however, this provision shall not apply to claims from individuals not in the
custody of the Department of Corrections based on accidents involving motor vehicles owned or
operated by the Department of Corrections;

25. Provision, equipping, operation or maintenance of any juvenile detention facility, or
injuries resulting from the escape of a juvenile detainee, or injuries by a juvenile detainee to any
other juvenile detainee;

26. Any claim or action based on the theory of manufacturer's products liability or breach of
warranty, either expressed or implied;

27. Any claim or action based on the theory of indemnification or subrogation;

28. Any claim based upon an act or omission of an employee in the placement of children;

29. Acts or omissions done in conformance with then current recognized standards;

30. Maintenance of the state highway system or any portion thereof unless the claimant
presents evidence which establishes either that the state failed to warn of the unsafe condition or that
the loss would not have occurred but for a negligent affirmative act of the state;

31. Any confirmation of the existence or nonexistence of any effective financing statement
on file in the office of the Secretary of State made in good faith by an employee of the office of the
Secretary of State as required by the provisions of Section 1-9-320.6 of Title 12A of the Evergreen
Statutes;

32. Any court-ordered community sentence;  or

33. Remedial action and any subsequent related maintenance of property pursuant to and in
compliance with an authorized environmental remediation program, order, or requirement of a
federal or state environmental agency.
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§   155.1. Claims relating to roads, streets or highways--Limitation

Nothing contained in this act shall be construed as allowing an action or recovery against the
state or any of its officers or employees on a claim or cause of action founded upon any loss
occurring from a defect or dangerous condition on any road, street or highway which was in
existence, whether known or unknown:

1. On October 1, 1985;  or

2. When an existing facility became or becomes a part of the state highway system;  or

3. When an existing facility became or becomes the maintenance responsibility of the state,
to the extent of that responsibility as required by law.

To the extent that the state is required by law to maintain a road, street, or highway within
the territorial limits of a political subdivision, the political subdivision shall not be liable for any loss
occurring from a defect or dangerous condition in the area required to be maintained by the state.

§   156. Presentation of claim--Limitation of actions--Filing--Notice-- Wrongful death

 A. Any person having a claim against the state or a political subdivision within the scope
of Section 151 et seq. of this title shall present a claim to the state or political subdivision for any
appropriate relief including the award of money damages.

B. Except as provided in subsection H of this section, claims against the state or a political
subdivision are to be presented within one (1) year of the date the loss occurs.  A claim against the
state or a political subdivision shall be forever barred unless notice thereof is presented within one
(1) year after the loss occurs.

C. A claim against the state shall be in writing and filed with the Office of the Risk
Management Administrator of the Purchasing Division of the Office of Public Affairs who shall
immediately notify the Attorney General and the agency concerned and conduct a diligent
investigation of the validity of the claim within the time specified for approval or denial of claims
by Section 157 of this title.  A claim may be filed by certified mail with return receipt requested.  A
claim which is mailed shall be considered filed upon receipt by the Office of the Risk Management
Administrator.

D. A claim against a political subdivision shall be in writing and filed with the office of the
clerk of the governing body.

E. The written notice of claim to the state or a political subdivision shall state the date, time,
place and circumstances of the claim, the identity of the state agency or agencies involved, the
amount of compensation or other relief demanded, the name, address and telephone number of the
claimant, and the name, address and telephone number of any agent authorized to settle the claim.
Failure to state either the date, time, place and circumstances and amount of compensation demanded
shall not invalidate the notice unless the claimant declines or refuses to furnish such information
after demand by the state or political subdivision.  The time for giving written notice of claim
pursuant to the provisions of this section does not include the time during which the person injured
is unable due to incapacitation from the injury to give such notice, not exceeding ninety (90) days
of incapacity.

F. When the claim is one for death by wrongful act or omission, notice may be presented by
the personal representative within one (1) year after the death occurs.  If the person for whose death
the claim is made has presented notice that would have been sufficient had he lived, an action for
wrongful death may be brought without any additional notice.

G. Claims and suits against resident physicians or interns shall be made in accordance with
the provisions of Titles 12 and 76 of the Evergreen Statutes.

H. For purposes of claims based on wrongful felony conviction resulting in imprisonment
provided for in Section 154 of this title, loss occurs on the date that the claimant receives a pardon
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based on actual innocence from the Governor or the date that the claimant receives judicial relief
absolving the claimant of guilt based on actual innocence;  provided, for persons whose basis for a
claim occurred prior to the effective date of this act, the claim must be submitted within one (1) year
after the effective date of this act.

§   158. Settlement or defense of claim--Effect of liability insurance

 A. The state or a political subdivision, after conferring with authorized legal counsel, may
settle or defend against a claim or suit brought against it or its employee under this act subject to any
procedural requirements imposed by statute, ordinance, resolution or written policy, and may
appropriate money for the payment of amounts agreed upon.  When the amount of any settlement
exceeds Ten Thousand Dollars ($10,000.00), and any payment required by the settlement will not
be paid through an applicable contract or policy of insurance, the settlement shall not be effective
until approved by the district court and entered as a judgment as provided by law.

B. If a policy or contract of liability insurance covering the state or political subdivision or
its employees is applicable, the terms of the policy govern the rights and obligations of the state or
political subdivision and the insurer with respect to the investigation, settlement, payment and
defense of claims or suits against the state or political subdivision or its employees covered by the
policy.  However, the insurer may not enter into a settlement for an amount which exceeds the
insurance coverage without the approval of the governing body of the state or political subdivision
or its designated representative if the state or political subdivision is insured.

C. Nothing in this section shall be construed to repeal or modify Sections 361 through 365.6
and 435 of Title 62 of the Evergreen Statutes and it is intended that this section be construed in
conformance with those sections.

D. The state or a political subdivision shall not be liable for any costs, judgments or
settlements paid through an applicable contract or policy of insurance but shall be entitled to set off
those payments against liability arising from the same occurrence.

E. The state or a political subdivision shall have the right of subrogation against the insurer
issuing any applicable contractor policy of insurance to the monetary limit of said policy of insurance
or contract, if judgment or settlement of any claim arising pursuant to this act results in the
imposition of monetary liability upon the state or the political subdivision.

F. Judgments, orders, and settlements of claims shall be open public records unless sealed
by the court for good cause shown.

TITLE 23. DAMAGES 
CHAPTER 1. DAMAGES IN GENERAL 

§ 13. Comparative negligence

In all actions hereafter brought, whether arising before or after the effective date of this act,
for negligence resulting in personal injuries or wrongful death, or injury to property, contributory
negligence shall not bar a recovery, unless any negligence of the person so injured, damaged or
killed, is of greater degree than any negligence of the person, firm or corporation causing such
damage, or unless any negligence of the person so injured, damaged or killed, is of greater degree
than the combined negligence of any persons, firms or corporations causing such damage.

§ 14. Damages diminished in proportion to contributory negligence

Where such contributory negligence is shown on the part of the person injured, damaged or
killed, the amount of the recovery shall be diminished in proportion to such person's contributory
negligence.
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§ 15. Joint tortfeasor liability--Several only--Applicability of section 

A. Except as provided in subsections B and C of this section, in any civil action based on
fault and not arising out of contract, the liability for damages caused by two or more persons shall
be several only and a joint tortfeasor shall be liable only for the amount of damages allocated to that
tortfeasor.

B. A defendant shall be jointly and severally liable for the damages recoverable by the
plaintiff if the percentage of responsibility attributed to the defendant with respect to a cause of
action is greater than fifty percent (50%).

C. If at the time the incident which gave rise to the cause of action occurred, any joint
tortfeasors acted with willful and wanton conduct or with reckless disregard of the consequences of
the conduct and such conduct proximately caused the damages legally recoverable by the plaintiff,
the liability for damages shall be joint and several.

D. This section shall not apply to actions brought by the state or a political subdivision of the
state or any action in which no comparative negligence is found to be attributable to the plaintiff.

E. The provisions of this section shall apply to all civil actions based on fault and not arising
out of contract that accrue on or after November 1, 2002.

TITLE 12. CIVIL PROCEDURE 
CHAPTER 13. EXECUTIONS 

CONTRIBUTION 

§ 832. Joint tortfeasors--Contribution--Indemnity--Exemptions--Release, covenant not to sue,
etc.

A. When two or more persons become jointly or severally liable in tort for the same injury
to person or property or for the same wrongful death, there is a right of contribution among them
even though judgment has not been recovered against all or any of them except as provided in this
section.

B. The right of contribution exists only in favor of a tortfeasor who has paid more than their
pro rata share of the common liability, and the total recovery is limited to the amount paid by the
tortfeasor in excess of their pro rata share.  No tortfeasor is compelled to make contribution beyond
their pro rata share of the entire liability.

C. There is no right of contribution in favor of any tortfeasor who has intentionally caused
or contributed to the injury or wrongful death.

D. A tortfeasor who enters into a settlement with a claimant is not entitled to recover
contribution from another tortfeasor whose liability for the injury or wrongful death is not
extinguished by the settlement nor in respect to any amount paid in a settlement which is in excess
of what was reasonable.

E. A liability insurer which by payment has discharged, in full or in part, the liability of a
tortfeasor and has thereby discharged in full its obligation as insurer, is subrogated to the tortfeasor's
right of contribution to the extent of the amount it has paid in excess of the tortfeasor's pro rata share
of the common liability.  This provision does not limit or impair any right of subrogation arising
from any other relationship.

F. This act  does not impair any right of indemnity under existing law.  When one tortfeasor
is entitled to indemnity from another, the right of the indemnity obligee is for indemnity and not
contribution, and the indemnity obligor is not entitled to contribution from the obligee for any
portion of the indemnity obligation.

G. This act shall not apply to breaches of trust or of other fiduciary obligation.

H. When a release, covenant not to sue, or a similar agreement is given in good faith to one
of two or more persons liable in tort for the same injury or the same wrongful death:
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1. It does not discharge any other tortfeasor from liability for the injury or wrongful
death unless the other tortfeasor is specifically named;  but it reduces the claim against others to the
extent of any amount stipulated by the release or the covenant, or in the amount of the consideration
paid for it, whichever is greater;  and

2. It discharges the tortfeasor to whom it is given from all liability for contribution
to any other tortfeasor.

§ 832.1. Product liability actions--Duty of manufacturer to indemnify seller

A. A manufacturer shall indemnify and hold harmless a seller against loss arising out of a
product liability action, except for any loss caused by the seller's negligence, intentional misconduct,
or other act or omission, such as negligently modifying or altering the product, for which the seller
is independently liable.

B. For purposes of this section, "loss" includes court costs and other reasonable expenses,
reasonable attorney fees, and any reasonable damages.

C. Damages awarded by the trier of fact shall, on final judgment, be deemed reasonable for
purposes of this section.

D. For purposes of this section, a wholesale distributor or retail seller who completely or
partially assembles a product in accordance with the manufacturer's instructions shall be considered
a seller.

E. The duty to indemnify under this section:

1. Applies without regard to the manner in which the action is concluded;  and

2. Is in addition to any duty to indemnify established by law, contract, or otherwise.

F. A seller eligible for indemnification under this section shall give reasonable notice to the
manufacturer of a product claimed in a petition or complaint to be defective, unless the manufacturer
has been served as a party or otherwise has actual notice of the action.

G. A seller is entitled to recover from the manufacturer court costs and other reasonable
expenses, reasonable attorney fees, and any reasonable damages incurred by the seller to enforce the
seller's right to indemnification under this section.

H. Nothing contained in this section shall operate to permit or require dismissal of a party
with a right of indemnification arising under this section and nothing in this section shall be used as
a basis for dismissal of a plaintiff's claim against the seller.
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Chapter 3
Damages

Recoverable Damages  Who Can Recover Damages Amount of Damages

Property
Damage Wrongful

Death

Litigation
Costs

Wage
Loss

Pain &
Suffering

Punitive
Damages

Additional Parties

Wrongful
Birth/Life

Bystander/
Consortium

Awards

Collateral
Sources

Permissible
Jury Arguments

"Excessive"

Types of Calculating the

Compensatory
Damages

Requires Malice/Reckless Disregard

Attorney Fees NOT Included

 
Chapter 4

Immunity

Governmental Employer

Statutory Waiver Liability TO
Child

Parental

None for
Bad Parenting

Liability FOR
Child Exclusion

No Immunity for
Intentional Torts

Exceptions

YES for, e.g.
Bad Driving

Dangerous
Propensity

Worker's Comp.

Negligence
Only?

Discretionary
Function

Other
Exclusions?

Damage
Limitation?

Chapter 5
Contributory Fault

Contributory Negligence

Common Law
Secondary Unreasonable

(Plaintiff Was Negligent)

Assumption of Risk

49%
("if less than")

Bar
Pure

Comparative
Modified

Comparative 

50%
("unless greater than")

Primary
(Defendant

Wasn't Negligent)

Secondary Reasonable
(Plaintiff Assumed 

Inherent Risk)

No Liability Same as Contrib. Neg. ???

Unscreened

Effect:

Examples:
Baseball Seats

Plaintiff Accepts Ride
With Drunk Driver

Cheerleader
Doing Pyramid Stunts

 
 

 

(Already covered) 



TORTS II, SUMMER 2005 FINAL EXAM   Page 14 of 16 
 

Chapter 6
 Multiple Tortfeasors

Joint and Several Liability

Pure Joint

Contribution & Indemnity

Liability
Pure

Several Liability
Mixed

Systems

Economic v.
Non-Econ. Damages

Pre-Emptive
Settlement

Settlement Credit

Plaintiff's
%age of  Fault

Dollar
Reduction

Percentage
Reduction

Equal Share
Reduction

Good-Faith
Hearing

Joint Liability
Overpayment

Reallocation

Indivisible Injury?

(plaintiff-friendly) (defendant-friendly)

 
 

Chapter 7
 Statutes of Limitation

Identifying the Correct Period

Nature of the

Tolling

Cause of Action
"Gravamen"

of Claims
Infancy

Time of Accrual

E.g., Tort v.
Contract

Construction
Statutes

Product
Liability

Fraudulent
Concealment

Statutory
Change?

Discovery
Rule

Statutes of
Repose

 
 
 

Chapter 8
Premises Liability

Status Classifications

DUTY OWED

Abolishing Rigid Status

Reasonable Care
Considering the Injuries Arising From

Breach of Duty Other Than

CHARACTERISTICS

Exception for
Child Trespassers

Jurisdictions 
Liability Cases
Non-Premises

STATUS

Business or Owner's Business
Public Invitee Purpose or Public

Entity Holds Open

Reasonable
Care

Social Guest;
Licensee Bare Permission

Warn of hidden
Dangers

Trespasser No Permission Don't Shoot!

Known to O.

Circumstances
Including "Status" Obligation to Maintain

Safe Premises

(Attractive Nuisance)

Example:  Owner Hits Guest 
With Golf Club
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Chapter 9
Product Liability

The Rise &
Liability in Tort

Concept of
DEFECT

Manufacturing

Adoption of Strict 
Modifications

Statutory

Contract
Requirements

Strict Liability
Based on Warranty Warning

Design

True Strict
Liability

Mix of SL
and Negligence

Statute of
Repose

Statute of
Limitations

Relief
Negligence
Standard

Retailer

Fall of Privity

 
 
 
 
 

Chapter 10
Professional Malpractice

Medical Other

Professional

Alternative
Therapies

Statutory
Modifications

Legal

Accounting

Informed

Informed
ConsentEstablishing the

Standard of Care

Negligence Consent

Material Facts
Regarding Risks

Statutes of
Limitation

Real Estate

Experts Familiar
With State SOC

Customized to
Specialty &

Circumstances
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Chapter 11
Rescuers, Justifiable Reliance

Activities that Create Risk

and Special Relationships

What Triggers a Defendant's
Duty to Use Reasonable Care?

Defendant Induced
"Special Relationship"

Opportunities to Reduce
Or Eliminate Pre-Existing Risk

Duty to Use Reasonable Care NO Duty to Use RC
UNLESS

Justifiable Reliance
Created Obligation

OR

("Sins of Commission") ("Sins of Omission")
Misfeasance Nonfeasance

Example:  Driving a Car Example: Doctor
Agrees to Diagnose Patient

Example: Psychiatrist Fails
to Warn Patient's Victim

Society (Court) Decides
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