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Court of Appeals of Washi ngton,
Di vi si on 2.

d oray ALSTON, Appellant,
V.
M chael Joseph BLYTHE and Polly Bl ythe, husband and wife; Steven L. MVay and
Carol MVay, husband and wife; Ed Kaelin and "Jane Doe" Kaelin, d/b/a Kaelin
Trucki ng, Respondents.

No. 20120-8-11.
Sept. 19, 1997.

Pedestri an who was struck by southbound car in outside | ane as she crossed street from
east to west brought negligence action against car's driver, driver of southbound truck
that had stopped in inside | ane so pedestrian could cross, and truck driver's enpl oyer.
Following jury trial in the Superior Court, Pierce County, Brian Tollefson, J., judgnment
was entered for defendants. Plaintiff appeal ed. The Court of Appeals, Mrgan, J., held
that: (1) evidence did not support jury instruction on assunption of risk; (2) giving of
assunption of risk instruction was not harm ess error; (3) pedestrian's testinony that
truck driver waved her across outside southbound |ane created jury questions as to whet her
truck driver assuned obligation to help her cross street and whether he failed to exercise
reasonabl e care in not ascertaining that car was approaching; (4) alleged statutory
violation by driver of car that struck pedestrian was not negligence per se, but only
evi dence of negligence; (5) evidence supported jury instruction on pedestrian's duty to
exercise ordinary care for her own safety; and (6) adm ssion of testinmony of treating
physician that he had only been partially paid and woul d not receive remainder of fee
unl ess plaintiff prevailed was not abuse of discretion

Reversed and remanded for new trial.
West Headnot es

[1] Autonobil es &=246(58)
48Ak246(58) Most Cited Cases

Evi dence did not support jury instruction on assunption of risk in negligence action by
pedestrian agai nst driver of car that struck her as she stepped into outside southbound

| ane of street and driver of tractor-trailer who stopped in inside southbound | ane so she
could cross and all egedly waved her across outside |ane; there was no evi dence that
pedestrian expressly or inpliedly consented to relieve either driver of duty of ordinary
care owed to her as matter of |aw

[2] Autonobil es &=246(58)
48Ak246(58) Most Cited Cases

Evi dence supported instruction on contributory negligence in action by pedestrian who,
while crossing street fromeast to west, walked in front of tractor-trailer that had
stopped in inside southbound | ane so she could pass, stepped into outside southbound | ane,
and was struck by car.

[3] Appeal and Error £==1066(8)
30k1066(8) Mst Cited Cases
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I mproperly instructing jury on assunption of risk in action by pedestrian who was struck
by sout hbound car while crossing street fromeast to west was not harm ess error; evidence
showed not hing nore than arguable contributory negligence, but instruction allowed jury to
find conplete bar to recovery.

[4] Negligence &==503
272k503 Most Cited Cases
(Fornmerly 272k65)

Def endant cl ai ming contributory negligence nmust show that plaintiff owed a duty to
exerci se reasonable care for plaintiff's own safety, and that plaintiff failed to exercise
such care.

[5] Negligence #&=551
272k551 Most Cited Cases
(Formerly 272k105)

Doctrine of assunption of risk has four facets: express assunption of risk, inplied
primary assunption of risk, inplied reasonabl e assunption of risk, and inplied
unr easonabl e assunpti on of risk.

[ 6] Negligence &==552(4)
272k552(4) Most Cited Cases
(Fornerly 272k105, 272k97)

I mpli ed reasonabl e and inplied unreasonabl e assunption of risk, involving plaintiff's
vol untary choice to encounter a risk created by defendant's negligence, retain no

i ndependent significance fromcontributory negligence after the adoption of conparative
negl i gence.

[ 7] Negligence &€==554(4)
272k554(4) Most Cited Cases
(Formerly 272k105)

Theories of express assunption of risk and inplied primary assunption of risk both raise
sanme question: whether plaintiff consented, before accident or injury, to negation of duty
t hat defendant woul d ot herwi se have owed to plaintiff.

[8] Negligence &€==554(4)
272k554(4) Most Cited Cases
(Formerly 272k105)

Express assunption of risk and inplied primary assunption of risk bar any recovery based
on duty of defendant that was negat ed.

[9] Negligence &=554(4)

272k554(4) Most Cited Cases

(Formerly 272k105)

Wth express assunption of risk, plaintiff states in so many words that he or she consents
to relieve defendant of a duty the defendant would otherwi se have; with inplied primary
assunption of risk, by contrast, plaintiff engages in other kinds of conduct from which
consent is then inplied.

[ 10] Negligence &=1719
272k1719 Most Cited Cases
(Formerly 272k136(2))
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When def endant all eges express assunption of risk or inplied primary assunption of risk,
plaintiff's consent to negate a duty which defendant woul d ot herwi se have owed, and the
scope of that consent, are issues of fact for jury, except when evidence is such that
reasonabl e m nds could not differ.

[11] Negligence &£==554(4)
272k554(4) Most Cited Cases
(Formerly 272k105)

Because plaintiff's consent lies at the heart of both express and inplied primry
assunption of risk, it is inmportant to carefully define scope of that consent.

[12] Negligence &=1745
272k1745 Most Cited Cases
(Formerly 272k141(1))

[12] Negligence &=1747
272k1747 Mbst Cited Cases
(Formerly 272k141(1))

Trial court may instruct on both contributory negligence and assunmption of risk if

evi dence produced at trial is sufficient to support two distinct findings: that plaintiff
consented to relieve the defendant of one or nore duties that defendant woul d ot herw se
have owed to plaintiff, and that plaintiff failed to exercise ordinary care for his or her
own safety.

[13] Autonobil es &w=245(6)
48Ak245(6) Mst Cited Cases

Testimony of pedestrian, that driver who had stopped sout hbound truck in inside | ane so
pedestrian could cross street fromeast to west al so waved her across outsi de sout hbound
| ane, created jury questions as to whether driver assuned obligation to help pedestrian
cross street and whether driver failed to exercise reasonable care in not ascertaining
that car which struck pedestrian was approaching in outside |ane.

[14] Trial #&=203(1)
388k203(1) Most Cited Cases

[14] Trial &=252(1)
388k252(1) Most Cited Cases

Party is entitled to jury instructions that allow himor her to argue his or her theory of
case, provided that he or she has produced evidence sufficient to support that theory.

[15] Negligence &£=282
272k282 Most Cited Cases
(Fornerly 272k8)

[ 15] Negligence &£€=281
272k281 Most Cited Cases
(Fornmerly 272k8)

In general, a person who undertakes, albeit gratuitously, to render aid to or warn a
person in danger is required to exercise reasonable care in his efforts, however
conmendabl e; if such person fails to exercise such care and consequently increases risk of
harmto those he is trying to assist, he is liable for any physi cal danages he causes.
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[16] Autonpbil es €=160(4)
48Ak160(4) Most Cited Cases

[16] Autonobil es &€=243(3)
48Ak243(3) Mdst Cited Cases

Violation of statute prohibiting a notorist from passing and overtaking vehicle that has
stopped at marked crosswal k or an unmarked crosswal k at intersection to pernmit pedestrian
to cross roadway i s not negligence per se, but may be considered as evidence in

determ ning notorist's negligence in striking pedestrian. West's RCM 5.40. 050,

46. 61. 235.

[17] Automobiles &w=217(1)
48Ak217(1) Most Cited Cases

Pedestri an who was struck by southbound car as she crossed street fromeast to west had
duty to exercise reasonable care for her own safety regardl ess of whether she was wal ki ng
in marked crosswal k, unnmarked crosswal k, or no crosswal k at all.

[ 18] Autonobiles &€=246(58)
48Ak246(58) Most Cited Cases

Testinmony of nmotorist traveling in outside southbound | ane of street whose car struck
pedestrian crossing fromeast to west, that pedestrian ran out in front of truck in inside
sout hbound | ane and into left side of car, supported jury instructions on pedestrian's
duty to exercise ordinary care for her own safety.

[19] Evidence #&==560
157k560 Most Cited Cases

Admi ssi on of testinmony of physician who treated pedestrian struck by autonobile, that he
had received partial paynment from state agency but would not receive remainder of fee

unl ess pedestrian's |awsuit against notorist succeeded, was not abuse of discretion; even
if inadm ssible on issue of danages, testinony was rel evant to establishing bias on
physician's part. ER 403.

[ 20] Danmges &=182
115k182 Most Cited Cases

Evi dence showi ng paynents fromcollateral source is inadmissible to reduce clainmant's
danages; such evi dence nmay, however, be relevant for sone other purpose.

[21] Appeal and Error &=970(2)
30k970(2) Most Cited Cases

Court of Appeals reviews trial court's ruling on adnmissibility of evidence after wei ghing
probative val ue agai nst danger of unfair prejudice only for abuse of discretion. ER 403.

[22] Wtnesses &=363(1)
410k363(1) Most Cited Cases

Evidence is relevant for a proper purpose if it tends to show wi tness' bias.

[23] Wtnesses &=367(1)
410k367(1) Mst Cited Cases

Evi dence tends to show witness' bias if it tends to show that w tness has financi al
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interest in outcome of |awsuit.
**694 *29 James Francois Leggett, Leggett & KranKeating, Taconm, for Appellant.

Bertil F. Johnson, Taconma, Andrew George Cool ey, Bucklin & MCormack, Seattle, for
Respondent s.

MORGAN, Judge.

The dispositive issue in this auto-pedestrian case is whether the trial court erred by

gi ving an assunption-of-risk instruction. Holding that it did, we reverse and remand for
new trial.
Portl and Avenue is an arterial street in Taconn. Near its intersection with East 29th

Street, it has two northbound | anes, two sout hbound | anes, and a left-turn lane in the
center.

On Septenmber 20, 1991, Alston started across Portland Avenue on foot. [FNl] She was
wal king fromeast to west, at or near East 29th Street. It is agreed she was not in a
mar ked crosswal k, but the parties contest whether she was in an unnmarked crosswal k.

FN1. Al ston was acconpani ed by her child, but that fact is not material here.

*30 Steven McVay was driving south on Portland Avenue in the inside (easterly)

sout hbound | ane. He was operating a tractor with a flatbed trailer. Seeing Al ston as
she crossed the northbound | anes, he stopped so she could continue across the southbound
| anes. Al ston all eges he waved her across the sout hbound | anes, but he denies the

al I egati on. In any event, Alston crossed in front of his truck and stepped into the
out side (westerly) southbound | ane. At that nonment, M chael Blythe was driving his
vehicle south in that |ane, and his vehicle struck and injured Al ston

Al ston was receiving public assistance at the tinme of the accident. The Depart nment of
Social and Health Services (DSHS) paid a portion of her nedical fees, on condition that

her physician not attenpt to collect the remai nder **695 of his fees fromher. [FN2] DSHS
did not prohibit the physician fromcollecting the remai nder of his fees out of the
proceeds of this lawsuit, if any. [FN3]

FN2. See WAC 388-87-010(6) ("A provider shall not bill, demand, or otherw se coll ect
rei mbursement, froma client ... for a service included in the client's nedica
program s scope of benefits."); WAC 388-87- 010(9) ("A provider nmay bill a client
for noncovered services only when the: ... (b) Cient received reinbursenment

directly froma third party for services the departnment has no paynent
responsibility for"). See al so RCW 74.09.180; WAC 388-87-020(2); WAC
388-87-007(3).

FN3. See WAC 388-87-250(5) ("The provider shall refund to the departnent, when the
third party pays the provider after the departnment has reinbursed the provider, the
amount of the: ... (b) Departnent's payment when the third-party paynent is equa
to or greater than the departnent’'s maxi num all owable rate.”).

Al ston sued Bl ythe, MVay, and MVay's enployer, Kaelin Trucking, alleging negligence.

At the ensuing jury trial, the trial court ruled, over Al ston's objection, that the

def endants coul d i mpeach Al ston's physician by showi ng that he woul d receive the reminder
of his fees only if Alston prevailed in the action. At the close of the evidence, Alston
objected to nany of the trial court's instructions, but not to its instruction on
contributory negligence. Utimtely, the jury decided that neither M\Vay nor Bl ythe had
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been negligent, and Alston filed this appeal

*31 Initially, we discuss whether the trial court erred in giving an assunption-of-risk
i nstruction. Then, even though that issue is dispositive, we discuss several additiona
issues likely to recur on retrial. [FN4]

FN4. See Fal k v. Keene Corp., 53 Wash. App. 238, 246, 767 P.2d 576, aff'd, 113
Wash. 2d 645, 782 P.2d 974 (1989).

[1][2][3] Al ston contends the trial court erred by giving Instruction 13, which stated:
It is a defense to an action for personal injury that the plaintiff inpliedly assumed a
specific risk of harm

A person inpliedly assunmes the risk of harm if that person knows of a specific risk
associated with a course of conduct, understands its nature, and voluntarily chooses to
accept the risk by engaging in that conduct. [FN5]

FN5. Clerk's Papers at 334.

Al ston objected to this instruction on the ground that it was not supported by the

evi dence, and on the further ground that it could be misinterpreted to nean that
assunption of risk was a conplete bar to recovery. She reiterates the same objections on
appeal

Two of the elenents of negligence are duty and breach. [FN6] Thus, a plaintiff claimng
negl i gence nust show that the defendant owed a duty of reasonable care to the plaintiff,
and that the defendant failed to exercise such care. [FN7]

FN6. Tincani v. Inland Enpire Zool ogical Soc., 124 Wash.2d 121, 127-28, 875 P.2d 621
(1994); Hansen v. Friend, 118 Wash.2d 476, 479, 824 P.2d 483 (1992); WMathis v.
Anmons, 84 Wash. App. 411, 415-16, 928 P.2d 431 (1996), review denied, 132 Wash. 2d
1008, 940 P.2d 653 (1997); Doherty v. Municipality of Metro. Seattle, 83 Wash. App.
464, 469, 921 P.2d 1098 (1996). QO her elenments, not in issue here, are causation
and damages. WMathis, 84 Wash. App. at 416, 928 P.2d 431

FN7. See Geschwi nd v. Flanagan, 121 Wash.2d 833, 854 P.2d 1061 (1993); School ey v.
Pinch's Deli Market, Inc., 80 Wash. App. 862, 874, 912 P.2d 1044, review granted, 129
Wash. 2d 1025, 922 P.2d 98 (1996); Daly v. Lynch, 24 Wash. App. 69, 76, 600 P.2d 592
(1979). As we have expl ai ned el sewhere, duty in this context involves at | east
three questions: Wiat is the obligated class, what is the protected class, and what
is the standard of care? Breach mirrors duty, and thus also involves three
guestions: Does the defendant belong to the obligated class, does the plaintiff

bel ong to the protected class, and did the defendant violate the standard of care?
Here, we have no need to consider duty and breach in this nmuch detail. See @Gl wv.
McDonal d I ndus., 84 Wash. App. 194, 202, 205, 926 P.2d 934 (1996), review denied, 131
Wash. 2d 1013, 932 P.2d 1256 (1997); N vens v. 7-11 Hoagy's Corner, 83 Wash. App. 33,
41, 47, 920 P.2d 241 (1996), review granted, 131 Wash.2d 1005, 932 P.2d 645 (1997);
School ey, 80 Wash. App. at 866, 874, 912 P.2d 1044.

[4] Two of the el enents of contributory negligence are *32 duty and breach. [FN8] Thus,
a **696 defendant claimng contributory negligence nust show that the plaintiff owed a
duty to exercise reasonable care for the plaintiff's own safety, and that the plaintiff
failed to exercise such care. [FN9]

FN8. See Geschwi nd, 121 Wash.2d at 838, 854 P.2d 1061; Seattle First Nat. Bank v.
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(Citeas: 88 Wash.App. 26, 943 P.2d 692)

Shoreline Concrete Co., 91 Wash.2d 230, 238, 588 P.2d 1308 (1978). Anot her

el ement, not in issue here, is that the plaintiff's breach of duty be a cause of
plaintiff's own danages. Price v. Kitsap Transit, 70 Wash. App. 748, 756, 856 P.2d
384 (1993), aff'd, 125 Wash.2d 456, 886 P.2d 556 (1994); Alvarez v. Keyes, 76
Wash. App. 741, 744, 887 P.2d 496 (1995). See al so Gobe v. Valley Garbage Serv.
Inc., 87 Wash.2d 217, 231-232, 551 P.2d 748 (1976).

FN9. Geschwi nd, 121 Wash.2d at 838, 854 P.2d 1061; Alvarez, 76 Wash. App. at 744,
887 P.2d 496.

[5] The doctrine of assunption of risk has four facets. They are (1) express assunption
of risk; (2) inplied prinmary assunption of risk; (3) inplied reasonable assunption of
risk; and (4) inplied unreasonabl e assunption of risk. [FNLO]

FN10. Tincani, 124 Wash.2d at 143, 875 P.2d 621; Scott v. Pacific Wst M. Resort,
119 Wash. 2d 484, 496, 834 P.2d 6 (1992); Kirk v. Washington State Univ., 109
Wash. 2d 448, 453, 746 P.2d 285 (1987); Shorter v. Drury, 103 Wash.2d 645, 655, 695
P.2d 116 (1985); Leyendecker v. Cousins, 53 Wash. App. 769, 773, 770 P.2d 675 (1989).

[6] The third and fourth facets, inplied reasonable and inplied unreasonabl e assunption
of risk, are nothing nore than alternative names for contributory negligence. As the
Suprenme Court has said, they "involve the plaintiff's voluntary choice to encounter a risk
created by the defendant's negligence," and they "retain no i ndependent significance from
contributory negligence after the adoption of comparative negligence.” [FNL1] In sum
they bear on the plaintiff's duty to exercise ordinary care for his or her own safety.

FN11. Scott, 119 Wash.2d at 497, 834 P.2d 6; see also Leyendecker, 53 Wash. App. at
774-75, 770 P.2d 675.

[7]1[8] The first and second facets, express assunption of risk *33 and inplied primry
assunption of risk, bear not on the plaintiff's duty to exercise ordinary care for his or
her own safety, but rather on the defendant's duty to exercise ordinary care for the
safety of others. Both facets raise the same question: Did the plaintiff consent,
before the accident or injury, to the negation of a duty that the defendant would
ot herwi se have owed to the plaintiff? [FN12] |If the plaintiff did so consent, "the
def endant does not have the duty, there can be no breach and hence no negligence."” [FN13]
Thus, when either facet applies, it bars any recovery based on the duty that was negat ed.
[ FN14]

FN12. Scott, 119 Wash.2d at 498, 834 P.2d 6; Kirk, 109 Wash.2d at 453-54, 746 P.2d
285; Dorr v. Big Creek Wod Products, Inc., 84 Wash. App. 420, 426-27, 927 P.2d 1148
(1996).

FN13. Scott, 119 Wash.2d at 497, 834 P.2d 6; see also Tincani, 124 Wash.2d at 143,
875 P.2d 621 (inplied primary assunption of risk "is really a principle of no duty,
or no negligence, and so denies the existence of the underlying action"); Dorr, 84
Wash. App. at 427, 927 P.2d 1148 (inplied primry assunption of risk "is only the
counterpart of the defendant's lack of duty to protect the plaintiff fromthat

ri sk"); Leyendecker, 53 Wash.App. at 773, 770 P.2d 675.

FN14. Scott, 119 Wash.2d at 496-98, 834 P.2d 6; Dorr, 84 Wash. App. at 425, 927 P.2d
1148; Leyendecker, 53 Wash. App. at 773, 770 P.2d 675.

[9]1[10] Although the first and second facets involve the sane idea--the plaintiff's

consent to negate a duty the defendant woul d ot herw se have owed to the plaintiff--they
differ with respect to the way in which the plaintiff nanifests consent. [FN15] Wth
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express assunption of risk, the plaintiff states in so nmany words that he or she consents
to relieve the defendant of a duty the defendant woul d ot herw se have. Wth inplied
primary assunption of risk, the plaintiff engages in other kinds of conduct, from which
consent is then inplied. [FN16] Consent is an issue of fact for *34 the jury, except when
the evidence is **697 such that reasonable ninds could not differ. [FN17]

FN15. Kirk, 109 Wash.2d at 453, 746 P.2d 285; Leyendecker, 53 Wash. App. at 773, 770
P. 2d 675.

FN16. Scott, 119 Wash.2d at 496-97, 834 P.2d 6; Kirk, 109 Wash.2d at 453, 746 P.2d
285; Dorr, 84 Wash. App. at 427, 927 P.2d 1148 ("Those who choose to participate in
sports or other anusenments |likely to cause harmto the participant, for exanple,
impliedly consent in advance to excuse the defendant fromany duty to protect the
participant frombeing injured by the risks inherent in such activity"); cf. Foster
v. Carter, 49 Wash. App. 340, 346, 742 P.2d 1257 (1987) (plaintiff elected to
participate in BB gun war).

FN17. Dorr, 84 Wash. App. at 431, 927 P.2d 1148.

[11] Because the plaintiff's consent lies at the heart of both express and inplied
primary assunption of risk, "[i]t is inmportant to carefully define the scope " of that
consent. [FN18] This is done by identifying the duties the defendant woul d have had in
t he absence of the doctrine of assunption of risk, and then segregating those duties into
(a) those (if any) which the plaintiff consented to negate, and (b) those (if any) which
t he defendant retained. [FN19] Like consent itself, the scope of consent is an issue of
fact for the jury, unless the evidence is such that reasonable mnds could not differ
[ FN20]

FN18. Scott, 119 Wash.2d at 497, 834 P.2d 6; see also Kirk, 109 Wash.2d at 456, 746
P.2d 285 ("plaintiff's assunption of certain known risks in a sport or recreationa
activity does not preclude recovery for injuries resulting fromrisks not known or
not voluntarily encountered.")

FN19. See Scott, 119 Wash.2d at 497, 834 P.2d 6.
FN20. See Dorr, 84 Wash. App. at 431, 927 P.2d 1148.

[12] These principles nmean, anong other things, that a trial court may instruct on both
contributory negligence and assunption of risk if the evidence produced at trial is
sufficient to support two distinct findings: (a) that the plaintiff consented to relieve
t he defendant of one or nore duties that the defendant woul d ot herw se have owed to the
plaintiff, and (b) that the plaintiff failed to exercise ordinary care for his or her own
safety. [FN21] |In nost situations, however, the evidence will support only the second of
these findings, and "an instruction on contributory negligence is all that is necessary or
appropriate.” [FN22]

FN21. Dorr, 84 Wash. App. at 426, 927 P.2d 1148.

FN22. Dorr, 84 Wash. App. at 426, 927 P.2d 1148. In passing, we observe that

Di vi sion One has expressed skepticismconcerning the propriety of sone of the
Washi ngton Pattern Jury Instructions (WPl) on assunption of risk. Dorr, 84

Wash. App. at 430-31, 927 P.2d 1148. Sharing that skepticism we additionally
suggest that the term "assunption of risk" is needlessly confusing, at |east when
used in jury instructions. When assunption of risk is properly an issue for the
jury, the jury should sinmply be asked to decide whether the plaintiff consented to
relieve the defendant of a duty the defendant woul d ot herwi se have owed to the
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plaintiff.

The record in this case contains no evidence that Al ston *35 expressly or inpliedly
consented to relieve either McVay or Blythe of the duty of ordinary care that he owed to
her as a matter of |aw. She nmerely tried to cross the street in a way that nay or may
not have involved contributory negligence, depending on whose testinmony the jury chooses
to believe. The evi dence supported an instruction on contributory negligence, but not an
i nstruction on assunption of risk, and Instruction 13 was erroneous.

The defendants argue that Instruction 13 was harm ess, but we do not agree. |Instruction
13 stated that the defendants had a "defense" (and, by inplication, Al ston could not
recover) if Alston knew of a specific risk associated with crossing the street, understood
that risk, and voluntarily chose to cross anyway. G ven that the evidence showed not hing
nore than arguabl e contributory negligence, this contravened Washi ngton's conparati ve
negl i gence schene, and it may well have been the reason the jury rendered a defense
verdi ct. There is a reasonable |ikelihood that Instruction 13 skewed the verdict, and a
new trial is required. [FN23]

FN23. See Hill v. GIE Directories Sales Corp., 71 Wash. App. 132, 144, 856 P.2d 746
(1993) (error not prejudicial "unless it is likely the outcone woul d have been
different without it").

Il
[13] Alston next contends that the trial court erred by refusing to give an instruction

enbodyi ng the so-called vol unteer doctrine. She proposed three alternative instructions,
the sinplest of which stated: "A person, having no duty to act, who neverthel ess
cho[ o] ses to act, nust do so wi thout negligence." [FN24]

FN24. Plaintiff's Proposed Instruction 17, Cerk's Papers at 313.

[14] A party is entitled to jury instructions that allow himor her to argue his or her
theory of the case, provided of course that he or she has produced evidence sufficient *36
**698 to support that theory of the case. [FN25] Alston's theory agai nst MVay and
Kael in Trucki ng was that MVay had undertaken a duty by waving her across the street, that
he therefore was obligated to exercise reasonable care, and that he failed to do so when
he did not warn her of Blythe's presence.

FN25. Ganmmon v. Cark Equip. Co., 104 Wash.2d 613, 617, 707 P.2d 685 (1985); Hi zey
v. Carpenter, 119 Wash.2d 251, 266, 830 P.2d 646 (1992); Douglas v. Freeman, 117
Wash. 2d 242, 256-57, 814 P.2d 1160 (1991).

[15] In general, a person "who undertakes, albeit gratuitously, to render aid to or warn
a person in danger is required by our law to exercise reasonable care in his efforts,
however commendable."™ [FN26] |[If such a person "fails to exercise such care and
consequently increases the risk of harmto those he is trying to assist, he is liable for
any physi cal damages he causes." [FN27]

FN26. Brown v. MacPherson's, Inc., 86 Wash.2d 293, 299-300, 545 P.2d 13 (1975);
Roth v. Kay, 35 Wash. App. 1, 4, 664 P.2d 1299 (1983); Panitz v. Orenge, 10 Wash. App.
317, 320, 518 P.2d 726 (1973).

FN27. Brown, 86 Wash.2d at 299-300, 545 P.2d 13; see also Panitz, 10 Wash. App. at
320, 518 P.2d 726; Ashley v. Ensley, 44 Wash.2d 74, 78-79, 265 P.2d 829 (1954).

Panitz v. Orenge [FN28] applies these principles in a context simlar to this one.
There, the plaintiff was a passenger on a bus. The bus stopped at the right side of a
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two-| ane, one-way road so the plaintiff could disenbark. Once off the bus, the plaintiff
crossed back in front of it, stepped into the road, and was struck by a passing car. At
trial, she testified that the bus driver waved her across the road, and that she relied on
hi s conduct in deciding to step into the road. The trial court granted a defense notion
to dismss for insufficient evidence, the plaintiff appealed, and we reversed. W hel d
that if the jury chose to believe the plaintiff's testinony, it could find that the bus
driver had assuned a duty to help her cross the street, and that *37 he had breached that
duty by failing to exercise reasonable care. [FN29]

FN28. 10 Wash. App. 317, 518 P.2d 726.
FN29. 10 Wash. App. at 320, 518 P.2d 726.

Thr oughout the events in question here, MVay owed a duty to operate his truck with
reasonabl e care. Bef ore he stopped his truck, however, he did not owe a duty to help
Al ston cross the street safely; that was solely her responsibility. Even after he
stopped his truck, he still did not owe a duty to help Al ston cross the street
safely--unless and until he undertook to wave her in front of the truck and across the
sout hbound | anes. If he did that, a jury could find that he assunmed a duty to help
Al ston cross the street; that he was obligated to discharge that duty with reasonabl e
care; and that he failed to exercise reasonable care by not perceiving Blythe, or by
failing to warn of Blythe's presence.

The remai ning question is whether a jury could find that MVay waved Al ston across the
sout hbound | anes. It could, for Alston so testified and a jury could credit her
testimony if it wanted to. We hold that Al ston was entitled to argue that MVay assuned
a duty of reasonable care by waving her across the street, and that the trial court erred
by refusing her proposed Instruction 17.

[16] Al ston next contends that the trial court inproperly instructed on the effect to be
given to a violation, if any, of RCW46.61.235. [FN30] The trial court instructed that
**699 any such violation "is not necessarily negligence, but nay be *38 considered by you
as evidence in determ ning negligence.” [FN31] According to Alston, however, the tria
court should have instructed that any such violation "is negligence as a matter of |aw "
[ FN32]

FN30. The court described RCW46.61.235 in its Instruction 15. That instruction
st at ed:

A statute provides:

(1) That the driver of a vehicle shall yield the right of way, slow ng down or
stopping if necessary, to a pedestrian crossing the roadway within a crosswal k when
the pedestrian is upon the half of the roadway upon which the vehicle is traveling
or approaching so closely fromthe opposite half of the roadway as to be in danger
(2) That whenever a vehicle is stopped at a nmarked crosswal k or at any unmarked
crosswal k at an intersection to permt a pedestrian to cross the roadway, the driver
of any other vehicle approaching fromthe rear shall not overtake and pass such

st opped vehi cl e.

(3) That a pedestrian crossing a roadway at any point other than within a marked
crosswal k or within an unmarked crosswal k at an intersection shall yield the right
of way to all vehicles upon the roadway.

"Crosswal k" neans the portion of the roadway between the intersection area and a
prol ongation or connection of the farthest sidewalk Iine or, in the event there are
no sidewal ks, then between the intersection area and a line ten feet therefrom
except as nodified by a marked crosswal k.
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This right of way, however, is not absolute but relative, and the duty to exercise
ordinary care to avoid collisions rests upon both parties. The primary duty,
however, rests upon the party not having the right of way.

Clerk's Papers at 336.

FN31. Court's instruction 14, Cerk's Papers at 335.
FN32. Plaintiff's Proposed Instruction 5, Cerk's Papers at 281

This contention is contrary to RCW5. 40. 060. [FN33] The reasons are fully explained in
Mat his v. Ammons, [FN34] and they need not be repeated here. This contention fails.

FN33. RCW 5. 40. 050 provi des, subject to exceptions not pertinent here, that "[a]
breach of a duty inposed by statute ... shall not be considered negligence per se,
but may be considered by the trier of fact as evidence of negligence...."

FN34. 84 Wash. App. 411, 416-19, 928 P.2d 431 (1996), review denied, 132 Wash. 2d
1008, 940 P.2d 653 (1997).

IV

[17][18] Citing Jung v. York, [FN35] Alston next contends that the trial court erred by
giving Instructions 10, 11, 12 and 15. Those instructions described the parties' duties
of care and relative rights of way. [FN36] They were inproper, Al ston *39 says, because
if she "were in the unmarked crosswal k area, she had no continuing duty to | ook out for
the Blythe vehicle." [FN37]

FN35. 75 Wash. 2d 195, 449 P.2d 409 (1969).

FN36. Instruction 10 stated:

It is the duty of every person using a public street or highway whether a pedestrian
or a driver or a vehicle to exercise ordinary care to avoid placing hinself or
herself or others in danger and to exercise ordinary care to avoid a collision
Instruction 11 stated:

Every person using a public street or highway has the right to assune that other
persons thereon will use ordinary care and will obey the rules of the road, and has
a right to proceed on such assunption until he or she knows, or in the exercise of
ordinary care should know, to the contrary.

Instruction 12 stated: "Every person has a duty to see what woul d be seen by a
person exercising ordinary care." Instruction 15 is quoted in a previous footnote.

FN37. Br. of Appellant at 17.

W di sagree. The contested instructions were appropriate in the event the jury found
that Al ston was not in a marked or unnmarked crosswal k. Mor eover, even if Alston was in a
mar ked or unmarked crosswal k, she still had a duty to exercise reasonable care for her own

safety, [FN38] and the contested instructions nerely described various facets of that
duty. [ FN39]

FN38. Shasky v. Burden, 78 Wash.2d 193, 195, 470 P.2d 544 (1970); Cberlander v.

Cox, 75 Wash.2d 189, 193, 449 P.2d 388 (1969); Jung, 75 Wash.2d at 198, 449 P.2d 409
(pedestrian in crosswal k has right to assunme that operators of approaching vehicles
will yield the right of way "until he knows or should know to the contrary")
(enphasi s added) .

FN39. Hanmel v. Rife, 37 Wash. App. 577, 586, 682 P.2d 949 (1984).
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(Citeas: 88 Wash.App. 26, 943 P.2d 692)

Jung v. York is not to the contrary. [FNAO] It is a product of the era when contributory
negl i gence was a conplete bar to recovery, and it nmay not have survived the advent of
conpar ati ve negligence. See RCW 4.22.070. Even assuming it did, however, it is factually
di stingui shable fromthe present case. In Jung, the plaintiff was in a marked crosswal k,
and there was no evidence that she was running or otherw se proceedi ng without due
caution. Here, Alston was in an unmarked crosswal k, or not in a crosswalk at all, when
according to Blythe, she "ran out *40 in front of that truck” and "into the left side of
[his] car." [FN41] This evidence, if believed, supports a finding that Alston failed to
exercise ordinary care for her own safety, and it distinguishes this case from Jung.

[ FNA2]

FN4O. 75 Wash.2d at 195, 449 P.2d 409.
FNA1. Report of Proceedings at 381

FN42. See Shasky, 78 Wash.2d 193, 470 P.2d 544; (Oberlander, 75 Wash.2d 189, 449
P.2d 388; and Cenents v. Blue Cross, 37 Wash. App. 544, 682 P.2d 942 (1984). In
each of those cases, the court found sufficient evidence to subnit contributory
negl i gence to the jury.

**700 V

[19] Over Al ston's objection, the trial court permtted McVay and Blythe to ask Alston's
physi ci an whet her he had been paid only in part, and whether he would receive the

remai nder of his bill only if Alston's |lawsuit succeeded. The physician said he had
recei ved partial paynent fromDSHS, [FN43] and that he would only receive the bal ance of
his fee if Alston prevailed in the lawsuit. Al ston clains that this testinony violated

the collateral source rule.

FN43. The reference to DSHS violated an earlier order of the court, but the court
did not abuse its discretion in handling the matter as it did.

[20][21] Evidence showi ng paynments froma collateral source is inadm ssible to reduce a
claimant's damages. [FN44] Such evi dence may, however, be relevant for sone other

pur pose. [FN45] When such evidence is inadmssible to reduce damages, yet relevant for a
di fferent, proper purpose, ER 403 applies, and the trial court nust bal ance probative
value (i.e., the effect of the evidence when used properly) against the danger of unfair
prejudice (i.e., the effect of the evidence if used inproperly). The trial court may
exclude the evidence if probative value is substantially outweighed by the danger of
unfair prejudice, ER 403, and *41 we review the trial court's ruling only for abuse of

di scretion. [FN46]

FN44. G minski v. SCI Corp., 90 Wash.2d 802, 804, 585 P.2d 1182 (1978); Stone v.
City of Seattle, 64 Wash.2d 166, 172, 391 P.2d 179 (1964); Fleming v. Milligan, 3
Wash. App. 951, 954, 478 P.2d 754 (1970).

FNA5. Flem ng, 3 Wash. App. at 954, 478 P.2d 754.

FN46. Johnson v. Weyer haeuser Co., 84 Wash. App. 713, 719, 930 P.2d 331, review
granted, 132 Wash.2d 1001, 939 P.2d 216 (1997).

[22][ 23] Evidence is relevant for a proper purpose if it tends to show a w tness' bias.
[FNA7] Evidence tends to show a witness' bhias if it tends to show that the w tness has a
financial interest in the outcome of the lawsuit. [FN48]

FN47. State v. Russell, 125 Wash.2d 24, 92, 882 P.2d 747 (1994); Dods v. Harrison
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51 Wash. 2d 446, 447-48, 319 P.2d 558 (1957).

FN48. State v. Smits, 58 Wash. App. 333, 338, 792 P.2d 565 (1990), citing 5 Robert
Mei senhol der, Washington Practice: Evidence § 299, at 264 (1965) and 5A Karl

Tegl und, Washington Practice: Evidence 8§ 225 (3d ed.1989) (trial court erred by
prohi biting defendant in crimnal assault case from asking whether victim
contenplated a civil suit; answer would tend to show whether victimhad a financial
interest in the outcone of the crimnal case); State v. Buss, 76 Wash. App. 780,
787-89, 887 P.2d 920 (1995) (similar); State v. Cuizzotti, 60 Wash. App. 289,
292-94, 803 P.2d 808 (1991) (simlar).

The evidence offered here was rel evant for a proper purpose, because it tended to show
that Al ston's physician had an interest in the outcome of the lawsuit. Even if it was

i nadm ssible on the issue of Alston's danmages, the trial court was obligated to bal ance
its probative value on the issue of bias against the danger of unfair prejudice on the

i ssue of danmages. The trial court's ruling was discretionary, and we hold that the trial
court did not abuse its discretion by ruling as it did.

Reversed and renmanded for new trial.

BRI DGEWATER, Acting C. J., and ARMSTRONG J., concur.

943 P.2d 692, 88 Wash. App. 26
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