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G v. No. 20095.
Court of Appeal, Fourth District, Division 2, California.
May 29, 1981.
SUMVARY

An aut onobi | e manuf actured by defendant unexpectedly stalled on a freeway and erupted
into flames when it was rearended by a car proceeding in the sanme direction. The driver of
the stalled car suffered fatal burns and a passenger suffered severe and permanently
di sfiguring burns on his face and entire body. The passenger and the heirs of the driver
sued defendant on the theory of strict liability for a design defect in the car's gas
tank, and, following a six-nonth jury trial, verdicts were returned in favor of
plaintiffs. The passenger was awarded over $2 nmillion conpensatory damages and $125
mllion punitive damages, while the heirs were awarded over $550,000 in conpensatory
damages. On defendant's motion for a new trial, the passenger was required to renmt al
but $3.5 million of the punitive award as a condition of denial of the notion. Defendant
appeal ed fromthe judgnent and from an order denying its notion for a judgnent
notwi t hstandi ng the verdict as to punitive danages. The passenger appeal ed fromthe order
granting the conditional new trial and fromthe anended judgnent entered pursuant thereto.
The heirs cross-appeal ed fromthe judgnent and from an order denying themleave to amend
their conplaint to seek punitive damages. (Superior Court of Orange County, Nos. 197761
199397, Leonard Col dstein, Judge.)

The Court of Appeal affirmed. The court rejected defendant's clains of prejudicial error
pertaining to erroneous evidentiary rulings, prejudicial msconduct by plaintiffs

counsel, instructional errors, and jury msconduct. The court rejected defendant's
contention that the term"nalice" as used in Cv. Code, 8§ 3294, authorizing punitive
damages, required an evil notive, an intention to injure the person harmed, and that the
termwas conceptual ly inconmpatible with an unintentional tort *758 such as the

manuf acture and marketing of a defectively designed product. The court held the term
"mal i ce" as used in the statute included not only a malicious intention to injure the
specific person harmed, but conduct evincing a conscious disregard of the probability that
the actor's conduct will result in injury to others. Thus, the court held there was no
statutory inpedinment to the application of Cv. Code, 8§ 3294, to a strict products
liability case based on design defect. The court also rejected defendant's contention that
the statute was unconstitutional on various grounds. The court held there was anple

evi dence to support a finding of nalice and corporate responsibility therefor, noting that
through the result of crash tests defendant knew that the car's fuel tank and rear
structure woul d expose consumers to serious injury or death in a | ow speed collision, and
t hat defendant could have corrected the design defects at m ninal cost but deferred
corrections by engaging in a cost-benefit analysis bal ancing human |ives and |inbs agai nst
corporate profits. The court rejected defendant's contention that the jury should have
been instructed that plaintiff had the burden of proving "malice" by "clear and convincing
evi dence." The court held the punitive danage award as reduced by the trial court was wel
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wi thin reason considering the degree of reprehensibility of defendant's conduct,
defendant's weal th, the anpbunt of conpensatory danages, and an anount that would serve as
a deterrent to simlar conduct. On the passenger's appeal, the court held the tria
court's order conditionally granting defendant a new trial on the issue of punitive
damages was not erroneous. The court rejected plaintiff's contentions that the punitive
damages awarded by the jury were not excessive as a matter of law, that the specification
of reasons was inadequate, and the trial court abused its discretion in cutting the award
so drastically. Wth respect to the heirs' appeal, the court held the wongful death
statute (Code Civ. Proc., 8 377) precluded recovery of punitive danages, and, as applied
to the heirs, whose decedent died with a surviving claimfor punitive damages enforceabl e
by their personal representative, did not deny them equal protection of the Iaw (Opinion
by Tanura, Acting P. J., with MDaniel, J., concurring. Separate concurring opinion by
Kauf man, J.)

HEADNOTES
Classified to California Digest of Oficial Reports

(la, 1b) Wtnesses 8 10--Expert Wtnesses--Disclosure of ldentity.

In a products liability action against an autonobile manufacturer, *759 plaintiffs
principal expert witness on the subject of defects in the car's gas tank and on
def endant' s nanagenent decision to place the car on the market with know edge of the
defects was properly allowed to testify over defendant's objection that he should be
barred fromtestifying due to plaintiffs' failure to disclose his identity during pretria
di scovery, where substantial evidence supported the trial court's findings that
plaintiffs' responses to defendant's demand for a |ist of the expert w tnesses contained a
full, accurate, and conplete |list of persons then known to plaintiffs who would be called,
that the w tness becane known to plaintiffs after defendant's |last request for a list of
experts had been subnitted, and that defendant had anple opportunity through pretria
di scovery to learn the nane of plaintiffs' additional expert and to depose him Because
defendant's interrogatories were not continuing, plaintiffs had no obligation under
existing law to update the list as additional experts were found who m ght be called as
W t nesses. Mreover, there was evidence that early disclosure of the witness' identity as
a former enpl oyee of defendant m ght have subjected himto harassnent and rendered him
unavail able to plaintiffs.

(2) Wtnesses 8§ 10--Expert W tnesses--Disclosure.

A party can be conpelled to identify the experts whom he contenpl ates calling as
wi t nesses and such experts may, on good cause shown, be deposed by the other party. A
party can al so be conpelled at an appropriate stage of the proceedings before trial to
el ect whether or not he will call as a w tness an expert whom he has consulted in tria
preparation and to disclose his election to his adversary. If the party elects to call the
expert as a witness, the opposing party should be granted a reasonable time wthin which
to conduct appropriate additional discovery. WIful failure to disclose the identity of an
expert nmay justify exclusion of his testinony. However, when it appears that a decision to
call a new and different expert was nmade after the response to a conpelled el ection and
was not wilfully delayed in violation of the spirit of the discovery rules, the failure to
excl ude such expert's testinmony is not an abuse of discretion. Wether there has been a
wilful failure to disclose the identity of an expert witness is a matter to be determn ned
by the trial court and its finding will not be disturbed unless it is so lacking in
evidentiary support or so arbitrary as to constitute an abuse of discretion

(3) Appellate Review § 47--Presenting and Preserving Questions in Trial Court--Conduct of
Court--1n Canera Proceedi ng.

On appeal *760 by an autonobile manufacturer from an adverse judgnent in a products
liability action, the manufacturer waived its right to assert that a ruling allow ng an
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expert w tness whose identity had not been disclosed to the manufacturer to testify

vi ol ated the manufacturer's due process rights by being based on evidence taken in an in
canera proceedi ng from which the nanufacturer was excl uded, where the manufacturer failed
to object to the proceeding, or to the trial court's consideration of matters revealed in
canera, and failed to request an opportunity to respond thereto. By its failure the

manuf acturer waived its right to assert that the proceedi ngs were inproper. Procedura
irregularities or erroneous rulings in connection with the relief sought or defenses
asserted will not be considered on appeal when a tinely objection could have been made but
was not .

(4) Discovery and Depositions 8 2--Nature, Scope, and Purpose of Discovery--Tineliness.
The right to conduct discovery within 30 days before trial is within the sound di scretion
of the trial court and in exercising its discretion the court is required to take into
consi deration the necessity and reasons for such discovery, the diligence or |ack of
diligence of the party seeking such discovery and his reasons for not having conpleted his
di scovery prior to 30 days before trial, whether permtting such discovery will prevent
the case fromgoing to trial on the day set or otherwise interfere with the trial cal endar
or result in prejudice to any party, and any other natter relevant to the request.

(5a, 5b, 5c) Evidence § 84--0Opinion Evidence--Expert Wtnesses-- Direct Exami nation

In a products liability action against an autonobile manufacturer for conpensatory and
puni tive damages all egedly caused by defendant's placing a car on the nmarket with

know edge of dangerous defects, the trial court properly pernmitted an expert w tness,
called by plaintiffs on the issue of the defect and defendant's know edge thereof, to
testify as to his enploynent history with defendant and his being forced to take an early
retirement because he spoke up on matters of safety. Assum ng that enhancing the w tness
credibility was not a valid independent basis for the trial court's ruling, the evidence
was neverthel ess adnmi ssible where it went to the witness' qualification as an expert and
where it was relevant to the issue of malice on the claimfor punitive danages. The fact
t he evidence may have enhanced the witness' credibility did not render it inadm ssible.
*761

(6) Appellate Review § 160--Determ nation and Di sposition of Cause-- Affirmance.

Aruling correct in laww |l not be disturbed on appeal solely on the ground it was given
for a wong reason; if right on any applicable theory of law, it nust be sustai ned. The
principle applies to evidentiary rulings.

(7) Evidence § 82--Qpinion Evidence--Expert Wtnesses--Qualifications.

A party offering an expert witness is entitled to exanine himas to his qualifications
and experience so that the full weight to be accorded his testinmony will becone apparent.
Such exam nation should not be Iimted by narrow and stringent rules.

(8) Evidence § 22--Adm ssibility--Rel evancy.

The general test of relevancy is whether the evidence tends logically, naturally and by
reasonabl e i nference to establish a nmaterial fact. Evidence tends in reason to prove a
fact when the evidence offered renders the desired inference nore probable than it would
be wi thout the evidence. Evidence is relevant not only when it tends to prove or disprove
the precise fact in issue but when it tends to establish a fact from which the existence
or nonexi stence of the fact in issue can be directly inferred. The trial court is vested
with wide discretion in deciding relevancy.

(9) Evidence § 24--Admissibility--Crcunstantial Evidence.
Circunmstantial evidence is adm ssible to establish notive, knowl edge or state of mnd
since direct evidence on such facts is rarely avail abl e.

(10) Evidence § 84--0Opinion Evidence--Expert Wtnesses--Exam nation of
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W t nesses- - Qpi ni on- - Reasons.

Wil e an expert witness nay state on direct exam nation the matters on which he relied in
form ng his opinion, he may not testify as to the details of such matters if they are

ot herwi se inadm ssible. The rule rests on the rationale that, while an expert may give
reasons on direct exam nation for his opinions, including the natters he considered in
form ng them he may not under the guise of reasons bring before the jury inconpetent
hearsay evidence. Ordinarily, the use of a limting instruction that matters on which an
expert based his opinion are admtted only to show the basis of the opinion and not for
the truth of the matter cures any hearsay probleminvol ved, but in aggravated situations a
[imting instruction may not renedy the *762 problem The trial court is not required to
give such limting instruction sua sponte.

(11) Appellate Review § 47--Presenting and Preserving Questions in Trial Court--Conduct
of Counsel.

In the absence of an objection and a request for adnonition when an adnonition woul d have
cured the harm all egedly caused by counsel's m sstatement of the evidence to the jury
during argument, the issue may not be raised on appeal

(12) Products Liability 8§ 45--Strict Liability in Tort--Evidence--
Admi ssibility--Statistical Study.

In a products liability action against an autonobile manufacturer for conpensatory and
puni tive damages for injuries and death all egedly caused by defendant's placing a car on
the market with knowl edge of dangerous defects, the trial court did not abuse its
di scretion in excluding fromevidence a statistical study froman acci dent data bank
of fered by the manufacturer to show that proportionally the car it nanufactured produced
no greater chance of injury or death fromfire than other vehicles, where the excluded
study enconpassed only a small nunber of collisions which resulted in fires to defendant's
car, thus rendering the sanpling open to nisleading inferences, where the reliability of
the field reports fromwhich the data were extracted and fed into the conputer was
guesti onabl e both for |ack of adequate instruction concerning the information requested as
wel | as the absence of any check on the accuracy of the information provided, and where
the report and statistics covered a period after which the car underwent substantia
nodi fications and thus may not have given a true picture of the earlier versions of the
type causing plaintiffs' danages.

(13) Trial 8§ 30--Argunent and Conduct of Counsel--Qbjection, Cure and Wiver.

| nproper questioning by plaintiffs' counsel in a products liability action could not have
affected the verdict, and thus was not a ground for mistrial, in view of the pronpt
adnonition to the jury to disregard the question and in view of the judge's frequent

adnoni tions throughout the trial that counsel's questions were not evidence and that no

i nferences were to be drawn fromthem

(14) Trial 8 25--Argunent and Conduct of Counsel --Questioning Wtnesses-- Absence of
Pr ej udi ce.

A determination by the trial court *763 that misconduct of counsel in questioning a
witness did not result in prejudice and the verdict was not the result, in whole or in
part, of the charged m sconduct may not be disturbed on appeal unless such determ nation
is patently wrong.

(15) Trial 8 15--Conduct of Trial--Mstrial--Denial of Mtion

In a products liability action against an autonobile manufacturer for allegedly placing a
car on the market with know edge of dangerous defects, the trial court did not abuse its
di scretion in denying defendant's notion for a nmistrial, made on the ground plaintiffs
counsel was guilty of msconduct in attenpting to get before the jury the fact that
def endant had doctored its records to show conpliance with federal em ssion standards, a
subj ect defendant said was irrelevant to the alleged defect, where there were sufficient
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bases for the trial court's inplied determ nation that the questions were not asked in bad
faith and that the adnmonitions to the jury would avoid the harnful effect of the
guesti ons.

(16) Evidence 8 86--0pinion Evidence--Expert Wtnesses--Cross-examn nation
Wde |atitude should be allowed in cross-exam ning experts on their qualifications and on
t he reasons given for the opinions expressed

(17) Appellate Review § 46--Presenting and Preserving Questions in Trial Court--Conduct
of Counsel .

A cl ai mof msconduct of counsel is entitled to no consideration on appeal unless the
record shows a tinmely and proper objection and request that the jury be adnmoni shed if
timely objection and adnonition woul d have cured the harm

(18) Trial 8§ 30--Argunent and Conduct of Counsel--Qbjection, Cure and Wiver.

I n assessi ng whet her all eged m sconduct of counsel could have been cured by an
adnoni tion, a review ng court nust bear in mnd the wide | atitude accorded counsel in
arguing his case to a jury. The right of counsel to discuss the nmerits of a case, both as
to the law and facts, is very wide, and he has the right to state fully his views as to
what the evidence shows, and as to the conclusions to be fairly drawn therefrom The
adverse party cannot conplain if the reasoning is faulty and the deductions illogical, as
such matters are ultimately for the consideration of the jury. An attorney is permtted to
argue all reasonable inferences fromthe evidence. *764

(19) Products Liability 8 49--Strict Liability in Tort--lInstructions-- Design Defect.

In a products liability action against an autonobile manufacturer for allegedly placing a
car on the market with know edge of dangerous defects, in which the trial court instructed
the jury that a product is defective in design if it fails to performas safely as an
ordi nary consuner woul d expect when used in an intended or reasonably foreseeabl e nanner
the trial court did not conmit prejudicial error in failing to give an alternative
instruction that a product may be found defective in design if plaintiff denonstrates the
product's design proximately caused his injury and defendant failed to establish, in |ight
of relevant factors, that on bal ance the benefits of the challenged desi gn outweigh the
ri sk of danger inherent in such design. The risk-benefit test was forrmulated primarily to
aid injured persons and defendant therefore could not conplain of the failure to instruct
on that test. Mreover, defendant's requested version of the test was defective.

[See Cal.Jur.3d, Products Liability, 8 20; AmJur.2d, Products Liability, § 129.]

(20) Products Liability 8 40--Strict Liability in Tort--Defenses--Custom or Usage.
In a strict products liability case, industry customor usage is irrelevant to the issue
of defect.

(21) Trial 8 77--Instructions to Jury--Request for Instructions-- Mdification

VWiile a party has the right to have the jury instructed on his theory of the case, he
does not have the right to require his phraseology; the trial court may nodify an
instruction or give an instruction of its own in lieu of the one offered provided it
correctly instructs the jury on the issue.

(22) Appellate Review § 127--Revi ew - Scope and Extent--1ssues Tried on Affidavits.
VWhen an issue is tried on affidavits and where there is no substantial conflict in the
facts stated, a determ nation of the controverted facts by the trial court will not be
di sturbed on appeal

(23) Dammges § 22--Exenplary or Punitive Damages--Conmon Law.
The concept of punitive damages is rooted in the English common aw and is a settled
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principle of the common |aw of this country. *765

(24) Products Liability 8 51--Strict Liability in Tort--Punitive Danages-- Mlice.

The term"malice" as used in Cv. Code, 8§ 3294, providing for punitive damages, is not
l[imted to an intention to injure the person harnmed so as to nmake it conceptually

i nconmpatible with an unintentional tort such as the manufacture and marketing of a
defectively designed product. The term "malice" includes not only a nmalicious intention to
injure the specific person harmed, but conduct evincing a conscious disregard of the
probability that the actor's conduct will result in injury to others. An interpretation of
the word "malice"” as used in the statute to enconpass conduct evincing callous and

consci ous di sregard of public safety by those who manufacture and market mass produced
articles is consonant with and furthers the objective of punitive damages, whose primary
pur poses are puni shnent and deterrence of |ike conduct by the wongdoer and ot hers.

Puni tive damages are the nost effective renmedy for consumer protection agai nst defectively
desi gned mass produced articles. Accordingly, there is no statutory inpediment to the
application of Civ. Code, 8 3294, to a strict products liability case based on design

def ects.

[ See Cal .Jur.3d, Danmges, § 123; Am Jur.2d, Danages, § 250.]

(25) Damages § 25--Exenplary or Punitive Damages--Persons Liable-- Mnufacturer--Strict
Liability in Tort--Constitutionality.

The application of Cv. Code, § 3294, providing for the award of punitive danages, was
not unconstitutional as applied to an autonobile manufacturer found guilty of placing an
aut onobil e on the market with knowl edge of dangerous defects. The statute and its judicial
constructi on gave the manufacturer fair warning that its conduct mght render it liable
for punitive damages, the application of the statute did not violate the ex post facto
prohi bition of the federal Constitution, did not pernit an unlawful del egation of
| egi sl ative power by failure to provide sufficient guidance to the judge and jury, and did
not violate the constitutional prohibition against double jeopardy. Neither did the
potential liability for punitive danages in other cases for the same design defect render
the inmposition of such damages viol ative of the manufacturer's due process rights.

(26a, 26b, 26c) Danmages 8§ 23--Exenplary or Punitive Danmages--Mlice, Oppression and
Fraud- - Aut onobi | e Manuf act urer--Desi gn Def ect.

In a products liability action agai nst an autonobil e manufacturer *766 for allegedly

pl aci ng an autonobile on the market with knowl edge of dangerous defects resulting in death
and injury to plaintiffs, there was evidence to support a finding of nalice and corporate
responsi bility therefor sufficient for an award of punitive damages, where, while nmuch of
t he evidence was necessarily circunstantial, there was substantial evidence fromwhich the
jury could reasonably find that defendant's nanagenment deci ded to proceed with the
production of the autonobile with know edge of test results revealing design defects which
rendered the fuel tank extrenely vul nerable on rear inmpact at | ow speed and endangered the
safety and |lives of the occupants. Such conduct constituted corporate mnalice.

(27) Judgments 8 12--Notwi thstandi ng Verdict.

The power to grant a nmotion for judgnment notw thstanding the verdict is identical to the
power to grant a directed verdict. The judge cannot wei gh the evidence or assess the
credibility of witnesses. If the evidence is conflicting or if several reasonable
i nferences may be drawn, the notion should be denied. The notion nmay be granted only if it
appears fromthe evidence, viewed in the |ight nost favorable to the party securing the
verdict, that there is no substantial evidence to support the verdict.

(28) Damages § 25--Exenplary or Punitive Danmages--Persons Liable-- Principals.

Puni tive damages can be awarded agai nst a principal because of an action of an agent only
if the principal authorized the doing and the manner of the act, or the agent was unfit
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and the principal was reckless in enploying him or the agent was enployed in a nanageria
capacity and was acting in the scope of enploynent, or the principal or nanagerial agent
of the principal ratified or approved the act.

(29a, 29b) Trial 8§ 98--Instructions to Jury--Construction--Instructions as a
Whol e--Punitive Danages--Mlice

In a products liability action against an autonobile manufacturer for allegedly placing a
car on the market with know edge of dangerous defects, an instruction on punitive damages
that malice may be inferred by showi ng that defendant's conduct was wilful, intentional
and done in conscious disregard of its possible results did not result in a mscarriage of
justice by failing to use the word "probability" instead of "possibility," where, when the
instructions were read as a whole, the jury could not possibly have interpreted the words
"conscious *767 disregard of its possible results" to extend to i nnocent conduct, where
the jury was instructed that defendant was not required under |aw to produce either the
saf est possible vehicle or one which was incapable of producing injury, where the
instructions on malice manifestly referred to conduct constituting conscious and cal |l ous
di sregard of a substantial likelihood of injury to others and not to i nnocent conduct by
t he manufacturer, where plaintiffs nade no attenpt in their argunments to the jury to give
the instructions on nmalice an interpretation to which defendant said they were
susceptible, and where plaintiffs did not argue possibility of injury, but argued that
injury was a virtual certainty and that defendant's managerment knew it fromthe results of
crash tests.

(30) Appellate Review § 183--Harnl ess and Reversible Error--Instructions.

A judgnment nmay not be set aside on the ground the jury was msdirected unless a revi ew ng
court, after an examination of the entire cause, including the evidence, shall be of the
opinion that the error resulted in a mscarriage of justice. Prejudice froman erroneous
instruction is never presuned, but nust be effectively denonstrated by appellant. One of
the factors to be considered in neasuring the effect of an erroneous instruction is
whet her a party's argunent to the jury nay have given the instruction a msleading effect.
Finally, an instruction should be interpreted in the manner that w |l support rather than
defeat a judgment if it is reasonably susceptible to such an interpretation

(31) Danmges § 22--Exenplary or Punitive Danages--Burden of Proof.

In a products liability action against an autonobile manufacturer for allegedly placing a
car on the nmarket with know edge of dangerous defects, the trial court properly denied an
i nstruction requested by defendant, in connection with plaintiffs' claimfor punitive
damages, that plaintiff had the burden of proving "nmalice" by clear and convinci ng
evi dence.

(32a, 32b, 32c) New Trial § 46--Gounds--Excessive or |Inadequate Damages--Punitive
Damages.

In a products liability action against an autonobile manufacturer for allegedly placing a
car on the market with know edge of dangerous defects, which resulted in death and injury,
an award of $3.5 million in punitive danages agai nst defendant was not so excessive as to
require reversal of the judgnent and renand for a new trial, where the conduct of
def endant' s managenent was reprehensible in the extrenme in exhibiting *768 a conscious
and cal l ous disregard of public safety in order to naxim ze corporate profits, where
defendant's net worth was $7.7 billion and its incone after taxes was over $983 mllion
where the ratio of the punitive danages to conpensatory danages was approximately 1.4 to
1, and where the award was far from excessive as a deterrent agai nst future w ongful
conduct by defendant and others. It was irrelevant that the punitive award was far greater
than the nmaxi mum penalty that could be inposed under state or federal |aw prohibiting the
sal e of defective autonobiles or other products.

(33) Danmges § 17--Excessive Awards--Punitive Damages.
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In determ ning whether an award of punitive danmges i s excessive, conparison of the
amount awarded with other awards in other cases is not a valid consideration. Nor does the
fact that an award nay set a precedent by its size in and of itself render it suspect;
whet her the award was excessive nmust be assessed by exam ning the circunstances of the
particul ar case. In deciding whether an award i s excessive as a matter of |law or was so
grossly disproportionate as to raise the presunption that it was the product of passion or
prejudice, certain factors should be wei ghed, including the degree of reprehensibility of
def endant's conduct, defendant's wealth, the anpbunt of conpensatory danages, and an anobunt
whi ch woul d serve as a deterrent effect on |ike conduct by defendant and ot hers who nay be
so inclined.

(34) Danmmges § 16--Excessive and | nadequat e Damages- - Evi dence.

In assessing the propriety of a punitive danmage award, as in assessing the propriety of
any other judicial ruling based on factual determ nations, the evidence nust be viewed in
the light nost favorable to the judgnent.

(35) Appellate Review § 130--Review-Standing to Allege Errors--Consent to Reduction in
Judgnent .

A consent to a reduction in a judgnent does not preclude a plaintiff fromfiling a
cross-appeal where the opposing party appeals despite the consent to a remttitur

(36) Danmges § 17--Excessive Awards--Punitive Damages.

The trial court did not abuse its discretion in ruling that an award of punitive damages
agai nst an aut onobil e manufacturer that placed a car on the market wi th know edge of
danger ous defects causing serious *769 injury to plaintiff was excessive as a matter of
[ aw, where the jury awarded plaintiff $125 mllion in punitive danages, where the tria
court did not base its decision solely on the ratio of the punitive damages to
conpensat ory danages ($2,516,000), but took into account the ratio, the aggravating
circunst ances (degree of reprehensibility), the wealth of defendant and its profit
generating capacity, and the nmagnitude of the punitive award, including the anmount by
which it exceeded the conpensatory danages. Those were proper considerations for
det erm ni ng whet her the award was excessive as a matter of |aw

(37) New Trial 8 45--Grounds for New Trial --Excessive or |nadequate Damages-- Revi ew.
When a trial court grants a new trial for excessive damages, either conditionally or
outright, a presunption of correctness attaches to the order and it will not be reversed
unless it plainly appears that the judge abused his discretion

(38) New Trial 8 97--Order G anting or Denying New Trial --Form and
Requi si tes-- Speci fication of Reasons--Excessive Punitive Danages.

VWen a nmotion for newtrial is granted for excessive danages the specification of reasons
shoul d i ndicate the respects in which the evidence dictated a smaller verdict; different
consi derati ons bear on the adequacy of the reasons when the anpbunt of punitive rather than
conpensatory damages is the primary concern. In such cases the specification is adequate
if it reveals how the court applied the decisional guidelines for assessing the propriety
of the anmount of the punitive damage award to the evidence in the particul ar case.

(39) New Trial & 46--G ounds--Excessive or |nadequate Danmages--Application of Rule

In ruling on a motion for new trial for excessive damages the trial court does not sit in
an appellate capacity but as an independent trier of fact. The role as a fact finder is
conferred on the trial court by Code Civ. Proc., 8§ 662.5. An appellate court nay reverse
the order granting the new trial only when the reasons given by the trial judge reflect a
mani f est and unm st akabl e abuse of discretion

(40) Wongful Death § 13--Punitive Damages.
Code Civ. Proc., 8 377, the wwongful death statute, does not permt recovery of exenplary
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danmages. *770

(41) Danmmges 8§ 22--Exenplary or Punitive Danages--Recovery by Personal Representative.
Puni tive damages are recoverable in an action under Prob. Code, 8§ 573, by the personal
representative of the decedent's estate if the decedent survived the accident, however
briefly, or if the property of the decedent was damaged or |ost before death. There need
not be a pending action at the tine of death, but it is sufficient that the claimarose
bef ore deat h.

(42) Wongful Death § 2--Definitions and Distinctions--Survival Statute.

A cause of action by the personal representative under the survival statute (Prob. Code,
8§ 573) is separate and distinct froma cause of action for wongful death under Code Civ.
Proc., § 377.

(43) Statutes 8§ 46--Construction--Presunptions--Legislative Intent-- Judicial Decisions.
The Legislature is presuned to have acted with know edge of existing donestic judicial
deci sions and to have enacted or anended statutes in |light of such decisions as have a
direct bearing on the |egislative action taken. Accordingly, when the Legislature enacted
Prob. Code, § 573, expressly providing for the survival of a cause of action for punitive
or exenplary damages, it nust be presuned to have been aware of the |ong standing judicial
interpretation of the wongful death statute (Code Civ. Proc., § 377) with respect to
prohi biting punitive danages, with the result that had it intended to allow recovery of
such damages in wongful death actions, it would have expressly amended Code Civ. Proc., 8§
377, to so provide.

(44) Constitutional Law 8§ 89--Equal Protection--Reasonabl eness of Cassification in Light
of Legislative Purpose--Denial of Punitive Damages in Wongful Death Action

Whet her or not it would be a denial of equal protection to preclude heirs of a decedent
who died without a surviving claimfor punitive damages from seeking such recovery in a
wrongful death action, heirs of a decedent who died with a surviving claimfor punitive
damages enforceabl e by a personal representative were not deni ed equal protection by being
barred from seeking punitive danages in a wongful death action. Under the applicable

rati onal basis test, a rational justification existed for the |egislative denial of the
right to seek punitive damages to the class of persons who are heirs of a decedent whose
claimfor such damages survived and was enforceable by the personal *771 representative
The primary purposes of punitive damages are puni shment and deterrence of |ike conduct by
t he wrongdoer and others. When a claimsurvives and is recoverable in an action by the
personal representative of decedent, to grant the heirs an additional, separate and

i ndependent right to recover punitive damages would permt doubl e punishment for the sane
tortious conduct and could also | ead to double recovery of punitive damages by the heirs.
The purpose of punishment and deterrence is served by the enforcenment of the punitive
damage claimthat survived decedent.

[ See Cal .Jur.3d, Wongful Death, 8§ 31; AmJur.2d, Death, 8§ 136.]
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A 1972 Ford Pinto hatchback autonobile unexpectedly stalled on a freeway, erupting into
flanes when it was rear ended by a car proceeding in the sanme direction. Ms. Lilly G ay,
the driver of the Pinto, suffered fatal burns and 13-year-old R chard Ginmshaw, a
passenger in the Pinto, suffered severe and permanently disfiguring burns on his face and
entire body. Ginshaw and the heirs of Ms. Gay (Gays) sued Ford Motor Conpany and
others. Following a six- nonth jury trial, verdicts were returned in favor of plaintiffs
agai nst Ford Motor Conpany. Ginshaw was awarded $2, 516, 000 conpensatory danages and $125
mllion punitive danmages; the Grays *772 were awarded $559,680 in conpensatory damages.
[FN1] On Ford's notion for a newtrial, Ginmshaw was required to renmit all but $3 1/2
mllion of the punitive award as a condition of denial of the notion.

FN1 The jury actually awarded Ginshaw $2, 841, 000 conpensatory danmages and $125
mllion punitive danages and the Grays $659, 680 conpensatory danmages. Pursuant to
stipulation that suns previously received by plaintiffs fromothers should be
deducted fromthe amounts awarded by the jury, the judgment was nodified to reflect
conpensatory danmages in favor of Ginmshaw for $2,516,000 and in favor of the Gays
for $559, 680.

Ford appeals fromthe judgnment and from an order denying its nmotion for a judgment
notw t hstandi ng the verdict as to punitive damages. Ginshaw appeals fromthe order
granting the conditional newtrial and fromthe anmended judgment entered pursuant to the
order. The Grays have cross-appeal ed fromthe judgnment and from an order denying |l eave to
anmend their conplaint to seek punitive damages.

Ford assails the judgnent as a whole, assigning a multitude of errors and irregularities,
i ncl udi ng m sconduct of counsel, but the primary thrust of its appeal is directed against
the punitive damage award. Ford contends that the punitive award was statutorily
unaut hori zed and constitutionally invalid. In addition, it maintains that the evidence was
insufficient to support a finding of malice or corporate responsibility for malice.
Grimshaw s cross-appeal challenges the validity of the newtrial order and the conditional
reduction of the punitive danage award. The G ays' cross-appeal goes to the validity of an
order denying themleave to anmend their wongful death conplaint to seek punitive damages.

Fact s
Since sufficiency of the evidence is in issue only regarding the punitive damage award,
we nake no attenpt to review the evidence bearing on all of the litigated issues. Subject
to anplification when we deal with specific issues, we shall set out the basic facts
pertinent to these appeals in accordance with established principles of appellate review
W will viewthe evidence in the light nost favorable to the parties prevailing bel ow,
resolving all conflicts in their favor, and indulging all reasonable inferences favorable
to them ( Aceves v. Regal Pale Brewing Co. (1979) 24 Cal.3d 502, 507 [156 Cal .Rptr. 41,
595 P.2d 619]; Nestle v. City of Santa Monica (1972) 6 Cal.3d 920, 925 [101 Cal.Rptr. 568,
496 P.2d 480].) *773

The Acci dent:

In Novenmber 1971, the Grays purchased a new 1972 Pinto hatchback manufactured by Ford in
Cctober 1971. The Grays had trouble with the car fromthe outset. During the first few
nont hs of ownership, they had to return the car to the dealer for repairs a nunber of
tinmes. Their car problens included excessive gas and oil consunption, down shifting of the
automatic transmi ssion, |ack of power, and occasional stalling. It was later |earned that
the stalling and excessive fuel consunption were caused by a heavy carburetor float.

On May 28, 1972, Ms. Gray, acconpanied by 13-year-old Richard Grinshaw, set out in the

Pinto from Anaheimfor Barstowto neet M. Gray. The Pinto was then 6 nonths old and had
been driven approximately 3,000 nmiles. Ms. Gray stopped in San Bernardi no for gasoline,
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got back onto the freeway (Interstate 15) and proceeded toward her destination at 60-65
nmles per hour. As she approached the Route 30 off-ranp where traffic was congested, she
noved fromthe outer fast lane to the middle |ane of the freeway. Shortly after this |ane
change, the Pinto suddenly stalled and coasted to a halt in the niddle lane. It was |ater
established that the carburetor float had becone so saturated with gasoline that it
suddenly sank, opening the float chanber and causing the engine to flood and stall. A car
traveling i mmedi ately behind the Pinto was able to swerve and pass it but the driver of a
1962 Ford Gal axi e was unable to avoid colliding with the Pinto. The Gal axi e had been
traveling from50 to 55 mles per hour but before the inpact had been braked to a speed of
from28 to 37 niles per hour.

At the nmonment of inpact, the Pinto caught fire and its interior was engulfed in flanes.
According to plaintiffs' expert, the inpact of the Galaxie had driven the Pinto's gas tank
forward and caused it to be punctured by the flange or one of the bolts on the
differential housing so that fuel sprayed fromthe punctured tank and entered the
passenger conpartment through gaps resulting fromthe separation of the rear wheel well
sections fromthe floor pan. By the time the Pinto cane to rest after the collision, both
occupants had sustained serious burns. Wen they energed fromthe vehicle, their clothing
was al nost conpletely burned off. Ms. Gay died a few days | ater of congestive heart
failure as a result of the burns. Ginmshaw managed to survive but only through heroic
nmedi cal neasures. He has undergone numerous and extensive surgeries and skin grafts and
must undergo additional surgeries over the next 10 years. He |lost portions of severa
fingers on his left *774 hand and portions of his left ear, while his face required many
skin grafts fromvarious portions of his body. Because Ford does not contest the anount of
conpensat ory danages awarded to Ginmshaw and the Grays, no purpose woul d be served by
further description of the injuries suffered by Gi nshaw or the damages sustai ned by the
G ays.

Desi gn of the Pinto Fuel System

In 1968, Ford began designing a new subconpact autonobile which ultinmately becane the
Pinto. M. lacocca, then a Ford vice president, conceived the project and was its noving
force. Ford's objective was to build a car at or below 2,000 pounds to sell for no nore
than $2, 000.

Odinarily marketing surveys and prelimnary engi neering studies precede the styling of a
new aut onobile line. Pinto, however, was a rush project, so that styling preceded

engi neering and di ctated engi neering design to a greater degree than usual. Anobng the

engi neering decisions dictated by styling was the placenent of the fuel tank. It was then
the preferred practice in Europe and Japan to | ocate the gas tank over the rear axle in
subconpacts because a small vehicle has | ess "crush space" between the rear axle and the
bunper than larger cars. The Pinto's styling, however, required the tank to be pl aced

behi nd the rear axle leaving only 9 or 10 inches of "crush space"-far less than in any

ot her Anerican autonobile or Ford overseas subconpact. In addition, the Pinto was designed
so that its bunper was little nore than a chrome strip, |ess substantial than the bunper
of any other Anerican car produced then or later. The Pinto's rear structure also | acked
rei nforcing nmenbers known as "hat sections" (two |ongitudinal side nenbers) and horizonta
cross-nenbers runni ng between them such as were found in cars of larger unitized
construction and in all autonopbiles produced by Ford's overseas operations. The absence of
the reinforcing nenbers rendered the Pinto | ess crush resistant than other vehicles.
Finally, the differential housing selected for the Pinto had an exposed flange and a |line
of exposed bolt heads. These protrusions were sufficient to puncture a gas tank driven
forward against the differential upon rear inpact.

Crash Tests:
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During the devel opnent of the Pinto, prototypes were built and tested. Sone were
"“mechani cal prototypes" which duplicated nechani cal features of the design but not its
appearance while others, referred *775 to as "engi neering prototypes,” were true
duplicates of the design car. These prototypes as well as two production Pintos were crash
tested by Ford to determ ne, anpobng other things, the integrity of the fuel systemin
rear-end accidents. Ford al so conducted the tests to see if the Pinto as desi gned woul d
neet a proposed federal regulation requiring all autonobiles manufactured in 1972 to be
able to withstand a 20-m | e-per-hour fixed barrier inpact w thout significant fue
spillage and all autonobil es manufactured after January 1, 1973, to withstand a
30-mil e-per-hour fixed barrier inpact wthout significant fuel spillage.

The crash tests revealed that the Pinto's fuel system as designed could not neet the
20-m | e- per- hour proposed standard. Mechani cal prototypes struck fromthe rear with a
noving barrier at 21 mles per hour caused the fuel tank to be driven forward and to be
punctured, causing fuel |eakage in excess of the standard prescri bed by the proposed
regul ation. A production Pinto crash tested at 21 miles per hour into a fixed barrier
caused the fuel neck to be torn fromthe gas tank and the tank to be punctured by a bolt
head on the differential housing. In at |east one test, spilled fuel entered the driver's
conpartnent through gaps resulting fromthe separation of the seans joining the rear whee
wells to the floor pan. The seam separati on was occasi oned by the lack of reinforcenment in
the rear structure and insufficient welds of the wheel wells to the floor pan

Tests conducted by Ford on other vehicles, including nodified or reinforced mechanica
Pinto prototypes, proved safe at speeds at which the Pinto failed. Where rubber bl adders
had been installed in the tank, crash tests into fixed barriers at 21 nmiles per hour
wi t hst ood | eakage from punctures in the gas tank. Vehicles with fuel tanks installed above
rather than behind the rear axle passed the fuel systemintegrity test at
31-mil es-per-hour fixed barrier. A Pinto with two |ongitudinal hat sections added to firm
up the rear structure passed a 20-m | e-per-hour rear inpact fixed barrier test with no
fuel |eakage.

The Cost to Renedy Design Deficiencies:

When a prototype failed the fuel systemintegrity test, the standard of care for
engineers in the industry was to redesign and retest it. The vulnerability of the
production Pinto's fuel tank at speeds of 20 and 30-nil es-per-hour fixed barrier tests
coul d have been remnmedi ed by inexpensive "fixes," but Ford produced and sold the Pinto to
the public wi thout doing anything to remedy the defects. Design changes that *776 would
have enhanced the integrity of the fuel tank systemat relatively little cost per car
i ncluded the foll ow ng: Longitudi nal side nmenbers and cross nenbers at $2.40 and $1. 80,
respectively; a single shock absorbant "flak suit" to protect the tank at $4; a tank
within a tank and placenment of the tank over the axle at $5.08 to $5.79; a nylon bl adder
within the tank at $5.25 to $8; placenent of the tank over the axle surrounded with a
protective barrier at a cost of $9.95 per car; substitution of a rear axle with a snooth
differential housing at a cost of $2.10; inposition of a protective shield between the
differential housing and the tank at $2.35; inmprovenent and reenforcenment of the bunper at
$2.60; addition of eight inches of crush space a cost of $6.40. Equipping the car with a
reinforced rear structure, snooth axle, inproved bunmper and additional crush space at a
total cost of $15.30 would have made the fuel tank safe in a 34 to 38-m|e-per-hour
rear-end collision by a vehicle the size of the Ford Galaxie. If, in addition to the
foregoing, a bladder or tank within a tank were used or if the tank were protected with a
shield, it would have been safe in a 40 to 45-nmile-per-hour rear inpact. If the tank had
been | ocated over the rear axle, it would have been safe in a rear inpact at 50 niles per
hour or nore.

Managenent's Decision to Go Forward Wth Know edge of Defects:
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The idea for the Pinto, as has been noted, was conceived by M. lacocca, then executive
vi ce president of Ford. The feasibility study was conducted under the supervision of M.
Robert Al exander, vice president of car engineering. Ford' s Product Planning Commttee,
whose menbers included M. lacocca, M. Robert Al exander, and M. Harold MacDonal d, Ford's
group vice president of car engineering, approved the Pinto's concept and nmade the
decision to go forward with the project. During the course of the project, regular product
revi ew neetings were held which were chaired by M. MacDonal d and attended by M.

Al exander. As the project approached actual production, the engineers responsible for the
conponents of the project "signed off" to their inmedi ate supervisors who in turn "signed
off* to their superiors and so on up the chain of comrand until the entire project was
approved for public release by Vice Presidents Al exander and MacDonald and ultimtely by
M. lacocca. The Pinto crash tests results had been forwarded up the chain of command to
the ultimte decision-nakers and were known to the Ford officials who decided to go
forward with production. *777

Harl ey Copp, a forner Ford engi neer and executive in charge of the crash testing program
testified that the highest |evel of Ford s nmanagenent nade the decision to go forward with
t he production of the Pinto, knowi ng that the gas tank was vul nerabl e to puncture and
rupture at | ow rear inpact speeds creating a significant risk of death or injury fromfire
and knowi ng that "fixes" were feasible at nominal cost. He testified that nanagenent's
deci si on was based on the cost savings which would inure fromonitting or delaying the
"fixes."

M. Copp's testinony concerning nmanagenent's awareness of the crash tests results and the
vul nerability of the Pinto fuel systemwas corroborated by other evidence. At an Apri

1971 product review neeting chaired by M. MicDonal d, those present received and di scussed
a report (exhibit 125) prepared by Ford engi neers pertaining to the financial inpact of a
proposed federal standard on fuel systemintegrity and the cost savings which would accrue
fromdeferring even minimal "fixes." [FN2] The report refers to crash tests of the
integrity of the fuel systemof Ford vehicles and desi gn changes needed to neet
anticipated federal standards. Also in evidence was a Septenber 23, 1970, report (exhibit
124) by Ford's "Chassis Design Ofice" concerning a program"to establish a corporate
[Ford] position and reply to the governnent” on the proposed federal fuel systemintegrity
stand ard which included zero fuel spillage at 20 miles per hour fixed barrier crash by
January 1, 1972, and 30 mles per hour by January 1, 1973. The report states in part: "The
20 and 30 nph rear fixed barrier crashes will probably require repackagi ng the fuel tanks
in a protected area such as above the rear axle. This is based on noving barrier crash
tests of a Chevelle and a Ford at 30 nph and other Ford products at 20 nph. [f] Currently
there are no plans for forward nodels to repackage the fuel tanks. Tests must be conducted
to prove that repackaged tanks will I|ive wthout significantly strengthening rear
structure for added protection."” The report also notes that the Pinto was the "[snal |l est ]
car line with nost difficulty in achieving conpliance."lt is reasonable to infer that the
report was prepared for and known to Ford officials in policy-making positions. *778

FN2 The "Fuel System Integrity Program Fi nanci al Review' report included the
fol | owi ng:

"Product Assunptions

"To neet 20 nph novable barrier requirenments in 1973, fuel filler neck nodifications
to provi de breakaway capability and mi nor upgrading of structure are required.

"To neet 30 nph novable barrier requirements, original fuel systemintegrity program
assunptions provided for relocation of the fuel tanks to over the axle on all car
lines beginning in 1974. Major tearup of rear and center floor pans, added rear end
structure, and new fuel tanks were believed necessary for all car |ines. These

engi neeri ng assunptions were devel oped fromlinmted vehicle crash test data and

desi gn and devel opnent work
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"Since these original assunptions, seven vehicle crash tests have been run which now
i ndicate that fuel tank relocation is probably not required. Al though still based
heavily on judgnent, Chassis Engineering currently estinmates that the 30 nph novabl e
barrier requirenent is achievable with a reduced |evel of rear end tearup

"In addition to added rear-end structure, Chassis Engi neering believes that either
rubber 'flak' suits (simlar to a tire carcass), or alternatively, a bladder lining
within the fuel tank nmay be required on all cars with flat fuel tanks |ocated under
t he | uggage conpartnent floor (all cars, except Ford/ Mercury/Lincoln and
Tori no/ Montego station wagons). Al though further crash tests nay show that added
structure alone is adequate to nmeet the 30 nph novabl e barrier requirement,
provisions for flak suits or bladders must be provided. The design cost of a single
flak suit, |located between the fuel tank and the axle, is currently estimted at
$(4) per vehicle. If two flak suits (second |located at the rear of the fuel tank),
or a bladder are required, the design cost is estimated at $(8) per vehicle. Based
on these estimates, it is recommended that the addition of the flak suit/bladder be
del ayed on all affected cars until 1976. However, package provision for both the
flak suits and the bl adder should be included when ot her changes are made to

i ncorporate 30 nph novable barrier capability. A design cost savings $10.9 mllion
(1974-1975) can be realized by this delay. Al though a design cost provision of $(8)
per affected vehicle h as been nade in 1976 program | evels to cover contingencies,

it is hoped that cost reductions can be achieved, or the need for any flak suit or

bl adder eliminated after further engineering devel opnent.

"Current assunptions indicate that fuel systemintegrity nodifications and 1973
bunper inprovenent requirenents are nearly independent. However, bunper requiremnments
for 1974 and beyond may require additional rear end structure which could benefit
fuel systemintegrity prograns."”

The fact that two of the crash tests were run at the request of the Ford chassis and
vehi cl e engi neering departnent for the specific purpose of denpnstrating the advisability
of nmoving the fuel tank over the axle as a possible "fix" further corroborated M. Copp's
testimony that nmanagenment knew the results of the crash tests. M. Kennedy, who succeeded
M. Copp as the engineer in charge of Ford's crash testing program admitted that the test
results had been forwarded up the chain of command to his superiors.

Finally, M. Copp testified to conversations in late 1968 or early 1969 with the chief
assi stant research engi neer in charge of cost-weight evaluation of the Pinto, and to a

| ater conversation with the chief chassis engi neer who was then in charge of crash testing
the early prototype. In these conversations, both nen expressed concern about the
integrity of the Pinto's fuel system and conpl ai ned about managenment's unwillingness to
deviate fromthe design if the change woul d cost nobney. *779

The Action:

Ginshaw (by his guardian ad litem) and the Grays sued Ford and others. Ginmshaw was
permtted to anmend his conplaint to seek punitive danages but the Grays' notion to anmend
their conplaint for a |ike purpose was deni ed. The cases were thereafter consolidated for
trial. [FN3] Grinmshaw s case was subnmitted to the jury on theories of negligence and
strict liability; the Gays' case went to the jury only on the strict liability theory.

FN3 Plaintiffs settled with the other defendants before and during trial; the case
went to verdict only against Ford Mtor Conpany.

Ford' s Appea

Ford seeks reversal of the judgnent as a whole on the follow ng grounds: (1) Erroneous
rulings relating to M. Copp's testinony; (2) other erroneous evidentiary rulings; (3)
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prejudicial msconduct by plaintiffs' counsel; (4) instructional errors; and (5) jury

m sconduct. On the issue of punitive danages, Ford contends that its notion for judgnent
notw t hst andi ng the verdi ct shoul d have been granted because the punitive award was
statutorily unauthorized and constitutionally invalid and on the further ground that the
evi dence was insufficient to support a finding of malice or corporate responsibility for
mal i ce. Ford al so seeks reversal of the punitive award for clainmed instructional errors on
mal i ce and proof of malice as well as on the nunmerous grounds addressed to the judgnent as
a whole. Finally, Ford maintains that even if punitive damages were appropriate in this
case, the amount of the award was so excessive as to require a new trial or further
remttitur of the award.

In the ensuing anal ysis (ad nausean) of Ford's w de-rangi ng assault on the judgnent, we
have concl uded that Ford has failed to denpbnstrate that any errors or irregularities
occurred during the trial which resulted in a miscarriage of justice requiring reversal

I
The Testinony of Harley Copp

M. Harley Copp, a former Ford engi neering executive, was plaintiffs' principal wtness
on the subject of defects in the design, placenent, and protection of the Pinto's gas tank
and on Ford nmanagenment's *780 decision to place the car on the market with know edge of
the defects. Ford assails M. Copp's testinony on three basic grounds: (1) He shoul d not
have been pernitted to testify at all because plaintiffs failed to disclose his identity
before trial and because Ford was deni ed the opportunity to depose him (2) he should not
have been allowed to testify during direct exam nation to the reason for his termnation
by Ford; and (3) he should not have been pernmitted to testify on direct exam nation
concerning the contents of reports, studies, and tests on which he relied in form ng his
opi ni ons.

(1) Rulings Pertaining to Copp's ldentity and Requests to Depose Hi m

After trial had been under way for a nonth, defense counsel nade an oral notion for the
di scl osure of the identity of "any disgruntled Ford enpl oyee or forner enployee" whom
plaintiffs intended to call as a witness and for the opportunity to depose himbefore he
was called as a witness. Plaintiffs objected on the ground that Ford had the opportunity
in the course of pretrial discovery to seek the identity of plaintiffs' experts and to
depose them and that to permt depositions to be taken at that stage of the proceedings
would interrupt the trial unduly. Plaintiff's counsel (M. Hews) stated that he intended
to call a former Ford enpl oyee but declined to reveal his identity except to the court
out side the presence of defense counsel. The judge conducted an unreported in canera
inquiry of plaintiffs' counsel follow ng which the judge dictated an account of the
proceedi ngs and ordered the transcript seal ed. Thereafter, the court denied Ford' s notion
stating: (1) That the witness whomplaintiffs intended to call was contacted after
plaintiffs had responded to defendants' |ast request for a list of plaintiffs' expert
wi t nesses; (2) defendants had anple opportunity to learn the witness' nane and to depose
hi mthrough pretrial discovery procedure; and (3) that to pernit a deposition at that
stage of the trial would interrupt the progress of the trial unduly. Ford did not object
to the in canmera proceedi ngs or request disclosure of the matters revealed to the judge,
did not ask for an opportunity to rebut anything that night have been said, and did not
object to the court's consideration of matters disclosed during the in canera proceeding
in making its ultinmate ruling. [FN4] *781

FN4 The judge's account of the in canera inquiry of plaintiffs' counsel (M. Hews,
M. Robinson, M. Rubin) was in substance as follows: M. Hews represented to the
court that since Ford' s last request for a list of plaintiffs' expert wtnesses, he
had cone upon three (or four) individuals, two (or three) of whom were enpl oyees of
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Ford deal ers and the other a retired Ford enpl oyee who had been active in design
M. Hews told the judge that the retired Ford enpl oyee reported that he had been
subj ect to surveillance, that he suspected his phone had been tapped, and that a
pension to which he was entitled had been del ayed. M. Hews expressed fear that if
the nanes of the witnesses were reveal ed they mght not be available as plaintiffs
w tnesses. He further stated that defense counsel was aware in early July 1977 of
plaintiffs' contact with the retired design engineer. M. Robinson, one of the
attorneys for plaintiffs, stated that if Ford's notion were to be granted,
plaintiffs would as a matter of fairness seek the nanes of witnesses and experts
acquired by Ford after the |ast exchange of informati on and depose such witnesses,
all of which would result in undue delay of the trial

After plaintiffs called M. Copp as a witness (w thout objection) and during the course
of his direct exam nation, Ford twi ce noved orally to depose M. Copp before he continued
with his testinmony. The court denied the notions as untinmely and on the further ground
that Ford woul d not be prejudiced by |lack of prior opportunity to depose the witness in
light of its broad power to cross- exam ne him

(1a) Ford contends that the court should have barred M. Copp fromtestifying because of
plaintiffs' failure to disclose his identity during pretrial discovery or, at the very
| east, that the court abused its discretion in denying Ford' s notion to depose hi mbefore
he testified. The contentions |lack nerit.

(2)A party can be conpelled to identify the experts whom he contenplates calling as
wi t nesses and such experts may, upon good cause shown, be deposed by the other party. (
Bolles v. Superior Court (1971) 15 Cal.App.3d 962, 963 [93 Cal.Rptr. 719]; Scotsman M g.
Co. v. Superior Court (1962) 242 Cal.App.2d 527, 530-532 [51 Cal.Rptr. 511]; Swartzman v.
Superior Court (1964) 231 Cal.App.2d 195, 204 [41 Cal.Rptr. 721]; Louisell & Walley,
Modern Cal. Discovery (2d ed. 1972) § 5.12, p. 337.) A party can also be conpelled at an
appropriate stage of the proceedings before trial to elect whether or not he will call as
a witness an expert with whom he has consulted in trial preparation and to disclose his
election to his adversary. ( Sanders v. Superior Court (1973) 34 Cal.App.3d 270, 279-280
[109 Cal .Rptr. 770].) If the party elects to call the expert as a witness, the opposing
party should be granted a reasonable tine within which to conduct appropriate additiona
di scovery. ( Id.., at p. 279.)

WIllful failure to disclose the identity of an expert whomthe party intends to call as a
witness may justify exclusion of his testinony. ( Thoren v. Johnston Washer (1972) 29

Cal . App. 3d 270, 274-275 [105 Cal.Rptr. 276]; Code G v. Proc., 8 2019, subd. (b), § 2034,
subd. *782 (b).) However, where it appears that a decision to call a new and different
expert is made after the response to a conpelled election and was not willfully delayed in
violation of the spirit of the discovery rules, the failure to exclude such expert's
testinmony is not an abuse of discretion. ( Rangel v. Gaybar Electric Co. (1977) 70

Cal . App. 3d 943, 948 [139 Cal.Rptr. 191]; see Deyo v. Kilbourne (1978) 84 Cal.App.3d 771
780, fn. 4 [149 Cal.Rptr. 499]; Powers, A Guide to Interrogatories in California Practice
(1975) 48 So.Cal.L.Rev. 1221, 1256-1257.) It has been said that interrogatories should not
be pernmitted to be used as a trap "pinning a party for all tinme to an answer intended to
reflect only that party's know edge as of the date of the answer." (1d.., at p. 949; see
Si nger v. Superior Court, 54 Cal.2d 318, 324-326 [5 Cal.Rptr. 697, 353 P.2d 305]; Powers,
supra..)

In the present case, the evidence discloses the follow ng chronol ogy of events respecting
identification of plaintiff's expert witnesses. Plaintiffs' responses to Ford' s demand for
t he nanes of the experts and to codefendant WIson-Ford' s notion to conmpel election were
filed before January 10, 1977. The responses listed the experts and added: "Plaintiff is
presently engaging in trial preparation which includes extensive additional investigation

Copr. © Bancroft-Whitney and West Group 1998
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into Ford Pinto, which nay lead to additional expert w tnesses. "Plaintiffs' counsel nmet
M. Copp for the first time on January 18, 1977, and | earned of his potential availability
as a W tness.

VWet her there has been a willful failure to disclose the identity of an expert witness is
a matter to be deternmined by the trial court and its finding will not be disturbed unl ess
it is so lacking in evidentiary support or is so arbitrary as to constitute an abuse of
di scretion. ( Rangel v. Gaybar Electric Co., supra., 70 Cal.App.3d 943, 948; see al so
Fairfield v. Superior Court (1963) 246 Cal .App.2d 113, 118-121 [54 Cal.Rptr. 721].)

(1a) The trial court found that plaintiffs' responses to Ford's demand for a list of the
expert witnesses and to codefendant's notion for election contained a full, accurate, and
conplete list of persons then known to plaintiffs who would be called; that the person
whose identity Ford was seeking was "acquired" by plaintiffs after defendant's | ast
request for a list of experts; and that Ford had anple opportunity through pretria

di scovery to learn the nanme of plaintiffs' additional expert and to depose him As we
explain below, there is substantial evidentiary support for those findings.

That the first contact between plaintiffs' attorneys and M. Copp occurred on January 18,
1977, was confirmed by M. Copp's testinony *783 and was and is unchal |l enged by Ford.
Plaintiffs' response made it clear to defendant that the experts |listed were those then
known to plaintiffs, that plaintiffs were continuing a nati onwi de investigation and that
ot her experts m ght be discovered. Thus, defendant can be said to have been on notice that
plaintiffs' investigatory work m ght uncover additional w tnesses. Defendant's brief
suggests that plaintiffs had a burden to give themnotice of any expert w tnesses found
after the election had been nade. However, because defendant's interrogatories were not
continuing, plaintiffs had no obligation under the then existing law to update the list as
addi ti onal experts were found who might be called as witnesses. [FN5] There was al so
evi dence that early disclosure of the witness' identity mght have subjected himto
harassnment and rendered hi munavailable to plaintiffs. There was thus anple evidentiary
support for the inplied finding that there had been no willful suppression of M. Copp's
identity as a potential expert witness. There was al so evidence to support the finding
t hat defendants had anpl e opportunity through pretrial discovery to ascertain M. Copp's
identity and to depose him There was indication that Ford' s counsel knew as early as June
1977 that M. Copp might be a witness for plaintiffs. That Ford's oral notion was for the
di scl osure of any fornmer "disgruntled" Ford enpl oyee who mght be called as plaintiffs
wi tness and that Ford's notion was nade only after and in apparent response to one nmade by
plaintiffs for the disclosure of a possible Ford witness suggest that Ford knew t he
identity of the witness. [FN6] *784

FN5 Whet her continuing interrogatories were then even proper in California appears
to have been an open question. ( Rangel v. Graybar Electric Co., supra., 70

Cal . App. 3d 943, 950; Kenney v. Superior Court (1967) 255 Cal.App.2d 106, 112, fn. 5
[63 Cal .Rptr. 84]; Smith v. Superior Court (1961) 189 Cal.App.2d 6, 11 [11 Cal.Rptr.
165, 88 A L.R 2d 650]; Cal. Gvil D scovery Practice (Cont.Ed.Bar Supp. Cct. 1979) 8§
8.22, p. 47.)

After the initiation of trial, the Legislature added a new article to title 3, part
4, chapter 3 of the Code of Civil Procedure (Code Civ. Proc., § 2037 et seq.)
pertaining to discovery of expert w tnesses. Section 2037.4 provides: "A party who
is required to exchange lists of witnesses shall diligently give notice to the
parties upon whomhis list was served if, after service of his list he deternmines to
call an expert witness not included in his list, and a party shall nake avail abl e
for deposition such expert witnesses as he has determined to call."

Under the federal rules, interrogatories concerning experts are "continuing
interrogatories." (Fed. Rules Civ. Proc., rule 26(e)(1); Louisell & Vally, Mdern
Cal . Discovery, supra., 8§ 5.12, p. 338.)

Copr. © Bancroft-Whitney and West Group 1998
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174 Cadl.Rptr. 348
(Citeas: 119 Cal.App.3d 757)

FN6 The record reveals that Ford's nmotion to require plaintiffs to disclose the
identity of any "disgruntled" former Ford enpl oyee whomthey intended to call was
triggered by plaintiffs' notion for the identity of the person who devel oped a
federal governnental report on which Ford purported to base a press rel ease
concerning the safety of the Pinto. The press rel ease had just been issued at tine
of trial and was receiving wi de nedia coverage. Ford agreed to disclose the identity
of the person who devel oped the report and to pernit himto be deposed if it decided
to call himas a witness and the court so ordered. It was then that Ford nade its
notion to require "as a matter of reciprocity"” that plaintiffs disclose the identity
of any "disgruntled" former Ford enpl oyee they intended to call. After the court
ruled on Ford's nmotion, Ford again alluded to plaintiffs' notion, pointing out that
t he government report it intended to use was equally available to both parties. The
court then indicated it would nodify its earlier order to require only that Ford

di sclose the identity of the person who devel oped the report. At this point
plaintiffs' counsel wi thdrew their notion for disclosure.

(3) Ford conpl ains that, because the trial court's ruling was based on evi dence taken at
the in canera proceeding fromwhich Ford was excluded, the ruling violated Ford's due
process right and constituted reversible error per se. No authorities are cited to support
this contention and we find none. By its failure to object to the in canera proceedi ng, or
to the court's consideration of matters revealed in canera, or to request an opportunity
to respond thereto, Ford waived its right to assert that the proceedi ngs were inproper
Procedural irregularities or erroneous rulings in connection with the relief sought or
defenses asserted will not be considered on appeal where a tinmely objection could have
been nade but was not made in the court below ( Bardessono v. Mchels (1970) 3 Cal. 3d
780, 794 [91 Cal .Rptr. 760, 478 P.2d 480, 45 A .L.R 3d 717]; Nanny v. Ruby Lighting Corp
(1952) 108 Cal . App.2d 856, 859 [239 P.2d 885]. 6 Wtkin, Cal. Procedure (2d ed. 1971)
Appeal , 8§ 276, pp. 4264-4265.) The rationale for this rule was aptly explained in Sonmer
v. Martin (1921) 55 Cal.App. 603 at page 610 [204 P. 33] (quoting the foll ow ng passage
from1l Hayne on New Trial and Appeal, § 103):"'In the hurry of the trial many things nmay
be, and are, overl ooked which would readily have been rectified had attenti on been call ed
to them The |aw casts upon the party the duty of |looking after his legal rights and of
calling the judge's attention to any infringement of them If any other rule were to
obtain, the party would in nost cases be careful to be silent as to his objections unti
it would be too late to obviate them and the result would be that few judgments woul d
stand the test of an appeal .’

(4)Turning to Ford's notions to depose M. Copp before he continued with his direct
testimony, we find no abuse of discretion in the court's rulings. The right to conduct
di scovery "within 30 days before trial"™ is within the sound discretion of the trial court
and in exercising its discretion the court is required to take into consideration the
necessity and reasons for such discovery, the diligence or lack of diligence of the party
seeki ng such discovery and his reasons for not having conpleted *785 his discovery prior
to 30 days before trial, whether permitting such discovery will prevent the case from
going to trial on the day set or otherwise interfere with the trial calendar or result in
prejudice to any party, and any other matter relevant to the request. (Cal. Rul es of
Court, rule 222; 4 Wtkin, Cal. Procedure (2d ed. 1971) Trial, 8 49, p. 2889.) The court
was justified in denying Ford's notions for its failure to exercise due diligence and
because the granting of the notions would have caused an undue interruption in the orderly
progression of the trial

(2) Copp's Testinobny Concerning the Reasons for His Term nation by Ford:

On direct examination, M. Copp testified to his enploynent history with Ford, including
positions he held with the conmpany in the United States and Engl and and the date on which

Copr. © Bancroft-Whitney and West Group 1998
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he left Ford. He testified he was forced to take an early retirenment and, over defendant's
objection, was permtted to explain that this was because he spoke out on matters of
safety. The court ruled that evidence of the circunstances under which M. Copp left Ford
was admi ssi bl e because it bore upon his credibility and was necessary to enable the jury
to understand and eval uate his testinony.

(5a) Ford mai ntains that the evidence was inadni ssible on direct exam nation because the
witness' credibility had not yet been challenged and that Ford was prejudiced by the
erroneous ruling because it was conpelled to cross-exani ne M. Copp concerning the reasons
for his termnation, in turn enabling plaintiffs to introduce prejudicial rehabilitation
testinony not otherwi se admi ssible. Ford relies on the general proposition that evidence
to support the credibility of a witness is inadm ssible until there has been an attenpt to
i mpeach; that until a witness' credibility has been attacked, there is nothing to
rehabilitate. ( People v. Sweeney (1960) 55 Cal.2d 27, 39 [9 Cal.Rptr. 793, 357 P.2d
1049]; Wtkin, Cal. Evidence (2d ed. 1966), § 1276, p. 1180; Jefferson, Cal. Evidence
Benchbook, § 28.14, pp. 488-489, 492-493. See Evid. Code, 88 790, 791.)

If the court's ruling was proper under any theory, however, it nust be upheld. (6)A
ruling correct in law w Il not be disturbed on appeal sinply because given for a wong
reason; if right on any applicable theory of law, it rust be sustained. ( *786D Anmi co v.
Board of Medi cal Exam ners (1974) 11 Cal .3d 1, 19 [112 Cal .Rptr. 786, 520 P.2d 10].) The
principle applies to evidentiary rulings. ( Wlcox v. Berry (1948) 32 Cal.2d 189, 192 [195
P.2d 414]; Davey v. Southern Pacific Co. (1897) 116 Cal. 325, 329 [48 P. 117]; Southers v.
Savage (1961) 191 Cal . App.2d 100, 105 [12 Cal.Rptr. 470].) (5b)Assuning that enhancing the
witness' credibility was not a valid independent basis for the court's ruling, the
evi dence was neverthel ess adnissible (1) because it went to the witness' qualification as
an expert and (2) because it was relevant to the issue of malice on Ginmshaw s claimfor
puni tive damages.

(7)A party offering an expert witness is entitled to exanine him"as to his
qual i fications and experience so that the full weight to be accorded his testimony wll
become apparent."™ ( More v. Belt (1949) 34 Cal.2d 525, 532 [212 P.2d 509]; Sal non v.
Rat hj ens (1907) 152 Cal. 290, 299 [92 P. 733].) Such examination "should not be limted by
narrow and stringent rules." ( Eble v. Peluso (1947) 80 Cal.App.2d 154, 156-157 [181 P.2d
680].) (5¢c)It was therefore within the court's discretion to permt plaintiffs to elicit
fromM. Copp testinmony as to when he left Ford and why. Evidence as to why he left Ford
was part of the background information concerning the w tness' professional experience
whi ch woul d assist the fact finder in determining the weight to be given to his testinony.
VWil e the evidence may al so have tended to enhance the witness' credibility, the purpose
of permitting a party producing an expert to question himas to his educationa

background, training, and experience in his area of expertise is not only to establish
"the conpetency of the witness to the satisfaction of the court, but also for the purpose
of making plain the strength of the witness's [sic] grounds of know edge and the reason
for trusting his belief.” ( Salnon v. Rathjens, supra., 152 Cal. 290, 299;2 W gnore,

Evi dence (Chadbourne rev. 1979) 8§ 562, subd. (2), 655, pp. 759- 760, 884-886.) Therefore,
the fact that the evidence nay have enhanced the witness' credibility did not render it

i nadmi ssi bl e.

Additionally, the circumstances surrounding M. Copp's ternmination were relevant to the

i ssue of malice on the claimfor punitive danages. "[A]ll relevant evidence is adnissible"
except as otherw se provided by statute. (Evid. Code, & 351.) Relevant evidence neans

evi dence "having any tendency in reason to prove or disprove any disputed fact that is of
consequence to the determ nation of the action." (Evid. Code, 8 210.) *787

(8) The general test of relevancy is whether the evidence tends logically, naturally and
by reasonabl e inference to establish a naterial fact. ( People v. Warner (1969) 270
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Cal . App. 2d 900, 907 [76 Cal .Rptr. 160].) "Evidence tends 'in reason' to prove a fact when
'"the evidence offered renders the desired i nference nore probable than it would be wi thout
the evidence.' [Citations.] Evidence is relevant not only when it tends to prove or

di sprove the precise fact in issue but when it tends to establish a fact from which the
exi stence or nonexi stence of the fact in issue can be directly inferred. [Gtations.] The
trial court is vested with wide discretion in deciding relevancy.” ( Id.., at pp. 907-908,
italics deleted; People v. Green (1980) 27 Cal.3d 1, 19 [164 Cal.Rptr. 1, 609 P.2d 468];
Cramer v. Morrison (1979) 88 Cal.App.3d 873, 879 [153 Cal .Rptr. 865].) (9) Circunstantia
evidence is admi ssible to establish notive, know edge or state of mind since direct

evi dence on such facts is rarely available. ( Neal v. Farnmers Ins. Exchange (1978) 21
Cal . 3d 910, 923, fn. 6 [148 Cal .Rptr. 389, 582 P.2d 980]; Bertero v. National Cenera

Corp. (1974) 13 Cal .3d 43, 66 [118 Cal.Rptr. 184, 529 P.2d 608, 65 A.L.R 3d 878].) The
fact that Ford fired a high ranking engi neering executive for advocating autonotive safety
was indicative of Ford managenent's attitude towards safety in autonobile production and
was thus relevant to the issue of nalice. It had a tendency in reason to prove that Ford's
failure to correct the Pinto's fuel system design defects, despite know edge of their

exi stence, was deliberate and cal cul ated. Ford's argunment that firing M. Copp in 1976 for
speaki ng out on safety does not reasonably tend to show that Ford di sregarded safety in
designing the Pinto sone five years earlier lacks nerit. The evidence was not that M.
Copp first took his stand on safety in 1976; he testified that he had been outspoken on
auto safety during all the many years he worked for Ford.

Ford conplains that since M. Copp was pernmitted to testify to the circunstances
surrounding his term nation, Ford was conpelled to cross-examne himto show that the
reason for his disnm ssal was unexpl ai ned absences from work and unsatisfactory work
performance; that if the court had not pernmitted M. Copp to give his version of the
reason for termination, Ford would have had little or no reason to exam ne hi mabout his
retirement and plaintiffs would not have been able to adduce rehabilitation testinony
highly prejudicial to Ford. The record discloses that M. Copp testified only briefly
concerning the circunstances of his early retirenent fromFord but that on cross-
exam nation *788 Ford engaged in extensive questioning to show that the reason for his
term nation was not his safety views but unsatisfactory work and absenteeism Plaintiffs
thereafter introduced rehabilitating testinmony. M. Copp was pernitted to testify to his
canpai gn for autonotive safety during his entire period of enmploynment with Ford, including
a conversation he had with Henry Ford Il on the subject, his testinony before a United
States Senate Committee concerning the Chevrolet Corvair's unsafe design and his role in
exposi ng Ford's conduct in connection with the em ssion control program Ford argues that
but for the court's erroneous initial ruling and its consequent cross-exani nation on the
reason for M. Copp's retirenent, the danagi ng rehabilitation evidence would not have cone
in. Since we find no error in the court's initial ruling and since Ford has not advanced
any independent reason why the rehabilitating evidence shoul d have been excluded, Ford's
conpl aint concerning the prejudicial nature of that evidence nmust be rejected.

(3) M. Copp's Testinony Concerning Matters Relied Upon in Form ng Hi s Opinion

Ford conplains that the court erroneously permtted M. Copp to testify on direct
exam nation to the contents of the literature, reports and tests on which he relied in
form ng his opinions. Ford cites five such instances: Testinony concerni ng exanpl es of
vehi cl es neeting a 50-mi|e-per-hour noving barrier test without fuel tank rupture and
fire; testinony that field reports proved over-the-axle fuel tank position to be superior
in design; testinony about a proposal United States Steel Co. made to Ford concerning a
bl adder within a tank; testinony that he based his opinion that a bladder within a tank
was feasible in 1969 and 1970 on the fact that Ford had started testing such a device in
1967 and that United States Steel had successfully built such a tank that withstood up to
30-mi | es-per-hour fixed barrier crash tests wi thout puncturing; and testinmony that during

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=270CAAPP2D900&FindType=Y&ReferencePositionType=S&ReferencePosition=907
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=270CAAPP2D900&FindType=Y&ReferencePositionType=S&ReferencePosition=907
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=270CAAPP2D900&FindType=Y&ReferencePositionType=S&ReferencePosition=907
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&FindType=Y&SerialNum=1969111903
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=27CALIF3D1&FindType=Y&ReferencePositionType=S&ReferencePosition=19
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980109278
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=88CAAPP3D873&FindType=Y&ReferencePositionType=S&ReferencePosition=879
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1979101209
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1979101209
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1979101209
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1979101209
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=21CALIF3D910&FindType=Y&ReferencePositionType=S&ReferencePosition=923
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1978130193
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=13CALIF3D43&FindType=Y&ReferencePositionType=S&ReferencePosition=66
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974126691

119 Cal.App.3d 757 Page 21
174 Cadl.Rptr. 348
(Citeas: 119 Cal.App.3d 757)

his career he had seen the results of several hundred over-the-axle tests published in
journals and that there was not one reported fuel tank failure in any of themregardl ess
of the speed of the tests. Ford contends that in the cited instances M. Copp was
permitted to testify concerning details of the hearsay matters on which he relied in
form ng his opinion

(10)Whil e an expert may state on direct examination the matters on which he relied in
formi ng his opinion, he may not testify as to the *789 details of such matters if they
are otherw se inadnmissible ( People v. La Macchia (1953) 41 Cal.2d 738, 744-745 [264 P.2d
15], overrul ed on other grounds in County of Los Angeles v. Faus (1957) 48 Cal.2d 672, 680
[312 P.2d 680]; Baily v. Kreutzmann (1904) 141 Cal. 519, 521-522 [75 P. 104];

Intoxi meters, Inc. v. Younger (1975) 53 Cal.App.3d 262, 273 [125 Cal.Rptr. 864]; Furtado
v. Montecello Unified Sch. Dist. (1962) 206 Cal.App.2d 72, 79-80 [23 Cal.Rptr. 476];
Peopl e v. Nahabedi an (1959) 171 Cal. App.2d 302, 310-311 [340 P.2d 1053].) The rule rests
on the rationale that while an expert nmay give reasons on direct exam nation for his

opi nions, including the matters he considered in form ng them he may not under the guise
of reasons bring before the jury inconpetent hearsay evidence. ( People v. La Mcchia,
supra., 41 Cal.2d 738.) Odinarily, the use of a limting instruction that natters on
whi ch an expert based his opinion are admtted only to show the basis of the opinion and
not for the truth of the matter cures any hearsay probleminvol ved, but in aggravated
situations, where hearsay evidence is recited in detail, a limting instruction may not
remedy the problem (Evid. Code, 88 352, 355; see Conservatorship of Buchanan (1978) 78
Cal . App. 3d 281, 289 [144 Cal.Rptr. 241]; Kelley v. Bailey (1961) 189 Cal.App.2d 728, 738
[11 Cal .Rptr. 448]; see also Adkins v. Brett (1920) 184 Cal. 252, 258 [193 P. 251].) The
court is not required to give such limting instructions sua sponte. (Evid. Code, 8§ 355;
Kelly v. Bailey, supra., 189 Cal.App.2d 728, 738; see e.g., People v. Richards (1976) 17
Cal .3d 614, 618-619 [131 Cal.Rptr. 537, 552 P.2d 97].) M. Copp was not permitted to
testify concerning the details of the hearsay matters on which he relied in form ng his
opi ni on.

In the instant case, the record shows that in at least three of the instances cited by
Ford, it made no objection on the ground now asserted on appeal. In addition, nost of the
matters to which M. Copp referred were within his personal know edge and experi ence. \Wen
M. Copp was permitted to testify to the matters on which he based his opinion that the
bl adder within a tank was feasible, the judge gave the jury a proper limting instruction
at Ford's request. Ford would have been entitled to like Iimting instructions in other
i nstances had it made such requests but it did not do so. Finally, in no instance was M.
Copp permitted to read the reports or docunments to which he referred or relate their
contents in specific detail. In light of these circunmstances, we conclude that the court
did not commit reversible error in the cited instances where the expert was permtted to
testify to the matters he considered in formng his opinions. *790

Il
O her Evidentiary Rulings

Ford contends that the court erroneously admitted irrel evant docunentary evi dence highly
prejudicial to Ford. W find the contention to be wthout nerit.

(1) Exhibit No. 125:

Exhi bit No. 125 was a report presented at a Ford production review neeting in April 1971
reconmendi ng action to be taken in anticipation of the pronul gation of federal standards
on fuel systemintegrity. The report recommended, inter alia, deferral from1974 to 1976
of the adoption of "flak suits” or "bladders"” in all Ford cars, including the Pinto, in
order to realize a savings of $20.9 mllion. The report stated that the cost of the flak
suit or bladder would be $4 to $8 per car. The neeting at which the report was presented
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was chaired by Vice President Harold MacDonal d and attended by Vice President Robert

Al exander and occurred sonetine before the 1972 Pinto was placed on the market. A
reasonabl e i nference may be drawn fromthe evidence that despite nanagenent's know edge
that the Pinto's fuel systemcould be nade safe at a cost of but $4 to $8 per car, it
decided to defer corrective neasures to save noney and enhance profits. The evi dence was
thus highly relevant and properly received. (See Evid. Code, 88 210, 351.)

Ford's contention appears to be addressed not so nuch to the admi ssibility of exhibit No.
125 but to the use which Ginshaw s counsel nade of it in his argunment to the jury. Ford
conpl ains that while exhibit No. 125 recommended "that $100 mllion be spent," Ginshaw s
counsel argued that the report showed $100 million would be saved and urged the jury to
award that sum as punitive damages. It is not clear that exhibit No. 125 recomrended that
"$100 million be spent"; it states that over the period 1973 to 1976 the cost estimates to
neet the federal standards would be $100 mllion. Nor is the record clear that Ginshaw s
counsel was referring to exhibit No. 125 when he urged the jury to award punitive damages
in the sumof $100 mllion. In any event, Ford failed to object to counsel's argunent as a
m sstatement of the evidence. (11)In the absence of an objection and a request for
adnoni ti on where the adnonition would have cured the harm the issue nay not be raised on
appeal. ( Horn v. Atchison, T. & S.F. Ry. Co., 61 Cal.2d 602, 610 *791 [39 Cal.Rptr. 721
394 P.2d 561], cert. den. Atchison T. & S.F. Ry. Co. v. Horn (1964) 380 U.S. 909 [13
L. Ed.2d 736, 85 S.Ct. 892]; Brokopp v. Ford Motor Co. (1977) 71 Cal.App.3d 841, 859-860
[139 Cal . Rptr. 888, 93 A L.R 3d 537].)

(2) Exhibits Nos. 95 and 122:

Ford urges that a report (exhibit No. 95) and a notion picture depicting Ford s crash
test No. 1616 (exhibit No. 122) shoul d have been excl uded because they were irrel evant and
highly prejudicial to Ford in that they showed that in a 21.5-m | e-per-hour crash of a
1971 Pinto prototype into a fixed barrier the filler neck of the fuel tank separated
allowing fluid to spill fromthe tank, whereas no such filler neck separation occurred in
the Gray vehicle. Under the test for ascertaining relevancy of evidence to which we have
previously alluded, we find no abuse of discretion in the court's ruling. Not only did the
filler neck separation show the vulnerability of the Pinto fuel systemin a
21.5-m | e-per-hour fixed barrier test, but crash test No. 1616, as Ford conceded, resulted
in a puncture of the fuel tank fromthe exposed bolt heads on the differential housing.
Thus, the exhibits showed the defect in the Pinto's gas tank | ocation and design, the
hazard created by the protrusions on the differential housing, and, in addition, they
served as evidence of Ford' s awareness of those defects. Exhibits Nos. 95 and 122 were
properly received in evidence.

(3) Exhibit No. 82:

Ford contends admi ssion into evidence over its objection of a report known as the "Chiara
menor andum® (plaintiffs' exhibit No. 82) was error. The report, dated February 1971, was a
Ford engi neering study of the costs of a proposal for a fuel tank over the axle and a tank
within a tank for a Ford-Mercury autonobile. Ford argues that the study was irrel evant
because it pertained to an entirely different car to be built four years later. M. Copp
testified, however, that the information in the study could be applied equally to the
Pinto. The study showed that the cost of placing the gas tank over the axle with
protective shield was about $10 and that a tank within a tank with pol yurethane foam
bet ween t anks woul d have cost about $5. Wether the probative value of the evidence was
out wei ghed by the danger of undue prejudice was a matter for the trial judge. (Evid. Code,
§ 352; e.g., Craner v. Morrison supra., 88 Cal.App.3d 873, 884-885; Celli v. Sports Car
Club of America, Inc. (1972) 29 Cal.App.3d 511, 522 [*792105 Cal . Rptr. 904].) In the
ci rcunst ances, we find no abuse of discretion in the judge's determ nation
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(4) Exclusion of Evidence Proffered by Ford:

(12)Ford contends that two itens which it attenpted to introduce into evidence were
erroneously excluded. One was a statistical study froman acci dent data bank nuaintai ned by
the State Patrol of the State of Washington. Ford sought to introduce the evidence to show
that proportionately the Pinto produced no greater chance of injury or death fromfire
than ot her vehicles. The court sustained plaintiff's objections to the evidence on the
ground its probative value was at best nininmal whereas the prejudicial effect was
substantial. In addition, the court felt that the admi ssion of the evidence woul d confuse
the jury and would result in undue consunption of tinme. (See Evid. Code, 8§ 352; Craner v.
Morri son, supra., 88 Cal.App.3d 873, 884- 885; Celli v. Sports Car Club of Anerica, Inc.
supra., 29 Cal.App.3d 511, 522.) W fail to find an abuse of discretion in the court's
ruling.

First, the excluded study enconpassed only a small nunber of collisions which resulted in
Pinto fires, thus rendering the sanpling open to m sleading inferences. Furthernore, the
reliability of the field reports fromwhich the data were extracted and fed into the
conput er was questi onabl e both because of the |ack of adequate instruction concerning the
i nfornmati on requested as well as the absence of any check on the accuracy of the
information provided. Finally, the report and statistics covered the period 1970-1976.

I nasmuch as the Pinto underwent substantial nodifications during 1973 and thereafter, the
reports may not have given a true picture of the earlier versions of the Pinto

Ford al so contends that its offer to prove that M. Freers, Ford' s chief light car
engi neer, purchased a Pinto for his famly when the Pinto first went on the market was
erroneously refused. The record, however, fails to reflect any such offer of proof and
Ford does not contend otherwi se. This court is [imted to reviewing matters appearing of
record. ( Bardessono v. Mchels, supra., 3 Cal.3d 780, 784; Nanny v. Ruby Lighting Corp.
supra., 108 Cal . App.2d 856, 859;6 Wtkin, Cal. Procedure (2d ed.) supra., pp. 4264-4265.)
Furthernore, even if an offer of proof had been nade and the court had erroneously denied
it, the error would not have resulted in a mscarriage of justice conpelling reversal
(See 6 Wtkin, Cal. Procedure (2d ed. 1971) Appeal, § 304, p. 4287.) *793

11
Al l eged M sconduct of Counse

Ford recites a litany of alleged m sconduct by plaintiffs' counsel which, it urges,
effectively denied it a fair trial. The charges range fromalleged violations of orders in
limne, to asking questions suggesting Ford had been guilty of crimnal conduct in an
unrel ated matter, fram ng questions containing factual assunptions not supported by the
record, to misconduct in arguments to the jury.

(1) Alleged Violations of an Order in Limne

At the commencerent of trial the court, on Ford's notion, nade an order in |imnethat
counsel not nention any other Pinto fires without first approaching the bench and
obtaining a ruling. Ford contends that plaintiffs' counsel violated that order on two
occasi ons and that the court erred in denying Ford's nmotion for a mstrial for those
vi ol ati ons.

The first instance pertained to a question propounded by the G ays' counsel to a highway
patrol officer who investigated the accident as to whether he had ever seen a Pinto
involved in an accident with a standard sized autonmobile and whet her the Pinto burned.
Ford objected and noved for a mistrial. The judge sustained Ford's objection, denied the
notion for mistrial, and adnoni shed the jury that the question was not evidence and that
both question and answer shoul d be di sregarded.
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The second instance of a charged violation of the order in |linne arose out of a question
Gri mshaw s counsel asked Ford's engineer, M. Kennedy. The wi tness was bei ng exan ned on
the Pinto's vulnerability in rear-end collisions and had testified that based on
performance, the Pinto had performed better than "the general population in this
particul ar respect." Pressed for the source of his information, M. Kennedy adnitted he
was relying upon a Ford press rel ease which he said was based on governnent statistics and
field performance. Plaintiffs' counsel thereupon asked the w tness whether he acknow edged
that the foll owi ng statenent appeared in a governnental report: "On each occasion the Ford
Pinto gas tank buckl ed and gas spewed forth. Fire totally gutted the vehicle. Statistics

[record unclear ] ... indicate that three such conflagrations were experienced by one
rental agency in a six nonth period, denpbnstrating a clear and present hazard to all Pinto
owners." Ford objected and inmediately noved for a nmistrial on the *794 ground that the
guestion violated the order in linne and that the subject natter of the question was
prejudicial to its case. Plaintiffs' counsel argued that the question was proper because
the witness had interjected statistics reportedly based on field perfornances and
government reports to defend Pinto's perfornmance but conceded he shoul d have approached
t he bench and obtained a ruling before he asked the question. The court denied the notion
for a mstrial but adnmoni shed plaintiffs' counsel that it would not hesitate to grant a
mstrial if counsel did not "proceed with utnobst care."” In open court the judge sustained
Ford's objection and adnoni shed the jury to disregard the question and to draw no
i nferences fromit.

As to the first alleged violation, the record is not entirely clear concerning the

i ntended scope of the initial inlimne order. In ruling on the motion for mstrial, the
judge recalled that the order was nade before counsel's opening statenments and was to the
effect that no reference be nade in the opening statements to other Pinto fires w thout
first approaching the bench. (13)In any event, the question could not have affected the
verdict in view of the pronpt adnonition to the jury to disregard the question and in view
of the judge's frequent adnonitions throughout the trial that counsel's questions were not
evi dence and that no inferences were to be drawn fromthem (See 4 Wtkin, Cal. Procedure
(2d ed. 1971) Trial, § 164, pp. 2984-2985, and cases cited therein.)

As to the second all eged m sconduct relating to the order in limne, the question
arguably may have been within the scope of proper cross-exam nation of the adverse expert
wi tness but there is no doubt that failure to approach the bench before asking the
guestion violated the ground rul e which had been clarified after the first incident. The
trial court, however, was in the best position to evaluate the effect of the mi sconduct.
It made that assessment in ruling on the notion for a mistrial and later in passing on
Ford's notion for a newtrial in which one of the grounds was the asserted m sconduct of
counsel in violating the order in limne. In denying both notions, the trial judge
inmpliedly determ ned that the msconduct did not result in prejudice and that the verdict
was not the result, in whole or in part, of the charged m sconduct. (14)Such
determ nations by the trial court may not be disturbed on appeal unless they are patently
wong. ( Stevens v. Parke, Davis & Co. (1973) 9 Cal.3d 51, 72 [107 Cal.Rptr. 45, 507 P.2d
653, 94 A L.R 3d 1059]; Cope v. Davison (1947) 30 Cal.2d 193, 203 [180 P.2d 873, 171
A.L.R 667].) We cannot say that the trial judge's inplied *795 assessnment of the effect
of the charged m sconduct on the verdict was mani festly wong.

(2) Questions Relating to Ford's Conpliance Wth Federal Enmi ssion Standards:

(15) Ford contends that plaintiffs' counsel was guilty of m sconduct in attenpting to get
before the jury the fact that Ford had doctored its records to show conpliance with
federal enission standards, a subject which Ford says was irrelevant to the integrity of
the Pinto's fuel system The matter first came up during redirect-examnm nation of M. Copp
VWhen asked about his position relative to Ford' s conpliance with the federal em ssion
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standards, M. Copp responded that Ford naintained two conputer printouts, one of which
was doctored to show conpliance and was used to report that fact to the governnent, and
that he had investigated this "fraud" and called it to the attention of Ford executives.
He was then asked whether this situation resulted in crimnal charges against Ford. Ford
objected and nmoved for a mistrial. The objection was sustained but the notion for mstria
was deni ed and the jury was adnoni shed to di sregard the question. The second tinme the
matter came up was during plaintiff's cross-exani nation of M. Tubben, Ford's engineering
expert, concerning Ford's procedure in certifying conpliance with federal regulations. He
was asked whether Ford kept two files in order to pass federal enission standards.

oj ection and a notion for mstrial ensued. The court sustained the objection but denied
the mistrial

The questions were arguably proper in both of the above-described instances. M. Copp's
testimony concerning the em ssion control matter tended to rebut Ford's evidence that M.
Copp was fired for absenteei smand unsati sfactory perfornmance. Cross-exani nation of M.
Tubben on the subject of conpliance with federal em ssion controls tended to inpeach his
testinmony that the Pinto net all federal regulations. The court neverthel ess sustai ned
Ford's objections to the questions, presumably on the basis that the prejudicial effect of
t he evidence outweighed its probative value, but denied the mistrial notions. W find no
abuse of discretion in the court's ruling denying a mstrial. There were sufficient bases
for the court's inplied determination that the questions were not asked in bad faith and
that the adnonitions to the jury would avoid the harnful effect of the questions. (See
e.g., Tobler v. Chapman (1973) 31 Cal.App.3d 568, 576-577 [107 Cal.Rptr. 614]; Tellefsen
v. Key System Transit Lines (1958) 158 Cal . App.2d 243, 246-247 [*796322 P.2d 469, 67
A L.R 2d 556]; 4 Wtkin, Cal. Procedure (2d ed.) supra., pp. 2984-2986.)

(3) The Form of Questions Propounded by Plaintiffs' Counsel

Ford contends that Grimshaw s counsel repeatedly asked questions containing factua
assertions not supported by the record and that this constituted m sconduct requiring
reversal. Ford cites questions propounded during cross- exam nation of M. Kennedy, M.
Tubben and Ford's carburetor expert. In many of the exanples cited, Ford interposed no
objections; in others, the court sustained Ford s objections. Mre inportantly, nost of
t he questions of which Ford now conpl ains were properly asked on cross-exam nation of
Ford's experts. (16)It is well established that wide |latitude should be allowed in cross-
exam ni ng experts on their qualifications and on the reasons given for the opinions
expressed. (Evid. Code, § 721; Dillenbeck v. City of Los Angeles (1968) 69 Cal.2d 472, 482
[72 Cal . Rptr. 321, 446 P.2d 129]; Laird v. T.W Mather Inc. (1958) 51 Cal.2d 210, 219 [331
P.2d 617]; Hope v. Arrowhead & Puritas Waters, Inc. (1959) 174 Cal . App.2d 222, 230 [344
P.2d 428].) [FN7] Finally, in none of the instances did Ford even suggest that plaintiff's
counsel was guilty of m sconduct in asking the questions; it did not cite counsel for
m sconduct or request an adnoni shnent. (17)A claimof msconduct is entitled to no
consi derati on on appeal unless the record shows a tinmely and proper objection and request
that the jury be adnonished. (E g., Sabella v. Southern Pac. Co. (1969) 70 Cal.2d 311, 318
[74 Cal .Rptr. 534, 449 P.2d 750], cert. den. in *797Southern Pacific Co. v. Sabella (1969)
395 U.S. 960 [23 L. Ed.2d 746, 89 S. . 2100]; Horn v. Atchison, T. & S. F. Ry. Co.,
supra., 61 Cal.2d 602, 610.)

FN7 Evi dence Code section 721, subdivision (a), provides: "(a) Subject to
subdivision (b), a witness testifying as an expert may be cross-examnm ned to the sane
extent as any other witness and, in addition, nay be fully cross-exanm ned as to (1)
his qualifications, (2) the subject to which his expert testinony relates, and (3)
the matter upon which his opinion is based and the reasons for his opinion."

The Law Revi si on Commi ssion conment to section 721 reads in part: "Under Section
721, a witness who testifies as an expert may, of course, be cross-examned to the
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sane extent as any other w tness. See Chapter 5 (comrencing with Section 760). But,
under subdivision (a) of Section 721, as under existing law, the expert witness is
al so subject to a somewhat broader cross-exam nation: 'Once an expert offers his
opi ni on, however, he exposes hinself to the kind of inquiry which ordinarily would
have no place in the cross-exam nation of a factual w tness. The expert invites

i nvestigation into the extent of his know edge, the reasons for his opinion

i ncluding facts and other natters upon which it is based (Code Cv. Proc., § 1872),
and which he took into consideration; and he may be " subjected to the nost rigid
cross exami nation" concerning his qualifications, and his opinion and its sources
[citation omitted].' Hope v. Arrowhead & Puritas Waters, Inc., 174 Cal.App.2d 222,
230, 344 P.2d 428, 433 (1959)." (29B West's Ann. Evid. Code, p. 56.)

In Iight of the length of the trial, the thousands of questions which were asked and the
conplexity of the factual issues in this case, it was inevitable that sone of the
qguestions mi ght assume facts not then in evidence. The few instances in which this nay
have occurred cannot be characterized as a pervasive course of msconduct. The able trial
judge in the instant case did not permt the trial to degenerate into a free-for-all. He
exercised firmand fair control over the conduct of the trial, nmde pronpt evenhanded
rulings on objections, adnmoni shed counsel when necessary, and constantly rem nded the jury
t hat what counsel said was not evidence. We find no misconduct of counsel or niscarriage
of justice resulting fromthe form of the questions propounded by plaintiffs' counsel. W
find nothing approachi ng the egregi ous conduct of counsel or lack of courtroom control by
the judge that occurred in Love v. Wl f (1964) 226 Cal.App.2d 378 [38 Cal.Rptr. 183],
cited by Ford to support its contentions.

(4) Argunents to the Jury:

Ford contends that counsel for Ginshaw committed prejudicial msconduct during argunent
to the jury by arguing matters not supported by the evidence, exaggerating,

m scharacterizing experts' testinony, arguing evidence which had been excluded, and
arguing evidence admitted for a limted purpose as if it had been admitted for al

pur poses. Ford al so conplains that in rebuttal argument, M. Robinson, arguing for
Gri nshaw, suggested an inproper nmeans of fixing damages.

It is settled that nisconduct of counsel in argunment to the jury may not be urged for the
first time on appeal absent a tinmely objection and request for adnonition in the tria
court if timely objection and adronition would have cured the harm ( Sabella v. Southern
Pac. Co., supra., 70 Cal.2d 311, 318; Horn v. Atchison, T. &S. F. Ry. Co., supra., 61
Cal . 2d 602, 610; Brokopp v. Ford Motor Co., supra., 71 Cal.App.3d 841, 859-860.)

M sconduct of counsel during argunent may not be rai sed on appeal where the conplaining
party's counsel sat silently by during the argunent, allowed the alleged inproprieties to
accunul ate without objection, and sinply nade a notion for a mistrial at the conclusion of
the argument. ( Horn v. Atchison, T. & S. F. Ry. Co., supra., 61 Cal.2d 602, 610-611
Brokopp v. Ford Modtor Co., supra., 71 Cal.App.3d 841, 860.) Recently, our high court inin
*798Peopl e v. Green, supra., 27 Cal.3d 1, clarified the law on the treatment of a
defendant' s assi gnnment of prejudicial prosecutorial misconduct in argunments to the jury in
a crimnal case. The court stated that "the initial question to be decided in all cases in
whi ch a defendant conpl ains of prosecutorial nisconduct for the first tine on appeal is
whet her a tinmely objection and adnonition would have cured the harm If it would, the
contention nmust be rejected [citation]; if it would not, the court nust then and only then
reach the issue whether on the whole record the harmresulted in a mscarriage of justice
within the neaning of the Constitution." ( Id., at p. 34.) Those precepts perforce are
applicable to a civil case.

In the case at bench, Ford failed to object to any of the nmatters of which it now
conplains during plaintiffs' argunents to the jury. During M. Hews' closing argunment on
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behal f of plaintiff Ginshaw, which covers 100 pages of the reporter's transcript, Ford
did not interpose a single objection. Nor did Ford nake any objection during M. Rabin's
cl osi ng argunent on behal f of the Grays. During a recess Ford noved for a mistrial

conpl aining of two matters to which M. Hews had referred during his argument: His
reference to Ford's knowl edge that death would result from defective and negligent design
of the Pinto and his reference to a docunent prepared by M. Copp purporting to depict the
"crush area" of the Pinto. The court denied the notion, noting that the reference to the
docunent prepared by M. Copp but which had not been received in evidence was i nnocuous
and that the reference to deaths as well as injuries was proper under the evidence.
Significantly Ford does not now conplain of the court's rulings in connection with its
motion for a mistrial. Following M. Cox' argunent on behalf of Ford, M. Robinson nade
the rebuttal argunment for plaintiff Ginmshaw Ford nade two objections to Robinson's
argunent. Ford does not assign either of these two remarks by M. Robinson as error or

m sconduct on this appeal. Thus, none of the matters of which Ford now conpl ai ns were
matters to which an objection was interposed and a request for adnonition nmade in the
court below Ford is, therefore, precluded fromraising the contentions of nisconduct

unl ess they were such as could not have been cured by an adnonition.

(18) I n assessi ng whether alleged m sconduct coul d have been cured by adnonition, a
reviewi ng court must bear in mnd the wide latitude accorded counsel in arguing his case
to a jury. ""'The right of counsel to discuss the nerits of a case, both as to the | aw and
facts, is very wide, and he has the right to state fully his views as to what the evidence
*799 shows, and as to the conclusions to be fairly drawn therefrom The adverse party
cannot conplain if the reasoning be faulty and the deductions illogical, as such nmatters
are ultimately for the consideration of the jury.""' ( People v. Beivel man (1968) 70
Cal .2d 60, 76-77 [73 Cal.Rptr. 521, 447 P.2d 913], overruled on other grounds in People v.
G een, supra., 27 Cal.3d 1, 33, quoting People v. Eggers (1947) 30 Cal.2d 676, 693 [185
P.2d 1], and People v. Sieber (1927) 201 Cal. 341, 355-356 [257 P. 64], disapproved on
ot her grounds in People v. Marsh (1962) 58 Cal.2d 732, 746 [26 Cal.Rptr. 300, 376 P.2d
300].) "Counsel mmy vigorously argue his case and is not linmted to 'Chesterfieldian
politeness."' ( People v. Bandhauer (1967) 66 Cal.2d 524, 529 [58 Cal.Rptr. 332, 426 P.2d
900], cert. den. in Bandhauer v. California (1967) 389 U S. 878 [19 L.Ed.2d 167, 88 S. C
178], quoting Ballard v. United States (9th Cir. 1945) 152 F.2d 941, 943,revd. on other
grounds (1946) 329 U.S. 187 [91 L.Ed. 181, 67 S.Ct. 261].) "An attorney is pernmtted to
argue all reasonable inferences fromthe evidence, ..." ( Brokopp v. Ford Mdtor Co.
supra., 71 Cal.App.3d 841, 860-861.) "Only the npbst persuasive reasons justify handcuffing
attorneys in the exercise of their advocacy within the bounds of propriety." ( Beagle v.
Vasol d (1966) 65 Cal.2d 166, 181-182 [53 Cal.Rptr. 129, 417 P.2d 673].)

Ford contends that Ginmshaw s counsel commtted prejudicial msconduct in referring to
Ford's executives neeting in the "glass house" and deciding to approve the Pinto's fuel
tank design with know edge that it was unsafe and would result in the loss of many lives.
Ford argues that although there was evidence that the corporate headquarters of Ford was
referred to as the "glass house" there was no evidence of managenent mneetings held there
in connection with the Pinto design. The record contains substantial evidence from which
it reasonably may be inferred that Ford' s nmanagenent knew that the Pinto was unsafe but
nevert hel ess decided not to alleviate the probl em because of cost considerations, and thus
that those decisions were made in Ford's corporate headquarters.

Ford contends that Grimshaw s counsel inproperly stated, contrary to the evidence, that
certain facts were "undi sputed” or had been "admitted." For exanple, Ford argues that

Gri mshaw s counsel misstated the evidence when he said that basically everyone who had

wi t nessed the accident estinmated the speed of the Ford Gal axi e which struck the Pinto at
about 30 to 40 nmiles per hour at inpact. W find no unfairness or inpropriety in counsel's
statenent. Wiile Ginshaw t hought that *800 the Gal axie had been traveling faster than

Copr. © Bancroft-Whitney and West Group 1998
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that before the collision, he testified that before the inpact he | ooked forward and did
not actually observe the Galaxie when it struck the Pinto. A w tness who avoi ded colliding
with the Gray vehicle testified that the Galaxie car was traveling at a higher speed at

i npact but he only saw the accident in his rearview nmirror. Counsel discussed that

wi tness' testinmony before naking the statenent of which Ford conpl ains.

Ford further contends that Gri mshaw s counsel argued evidence that had been excluded and
argued evi dence received for a linmted purpose as though it had been received for al
purposes. It refers to M. Hews' statenment that M. Copp testified that Ford engaged in
cost-benefit anal yses and that there was "plenty of docunentation for it." Ford argues
that the docunmentation referred to by M. Copp-the "G ush-Saunby Report"-was excl uded from
evi dence so that the statenent was i nproper. However, there was other docunentation which
illustrated the fact that cost considerations caused Ford to delay incorporating safety
features in the fuel tank systemof its cars despite the know edge that there was a need
for such inprovenents. Furthernore, M. Copp was permitted to testify that Ford did in
fact engage in cost-benefit anal yses which balanced life and |inb agai nst corporate
savi ngs and profits.

Ford assigns a nunber of other remarks by Ginmshaw s counsel as nisstatenents of the
evi dence or exaggerations or mscharacterization of testinmony. No useful purpose would be
served by detailing them W have exam ned the record and find that in each of the

i nstances of which Ford conpl ains, the argument was wi thin the bounds of propriety. Mre
importantly, having failed to object below, it was incunbent upon Ford to denonstrate that
the claimed inmproprieties were such that a pronpt objection and adnonition to the jury
woul d not have corrected the error. Ford has utterly failed to show that in any of the
speci fic instances of claimed nisconduct, an objection and adnonition would not have
renedi ed the situation.

|V
I nstructions

Ford conpl ains of instructional errors on design defect and supersedi ng cause. *801
(1) Design Defects:

Sone two weeks before this case went to the jury, the Suprene Court in Barker v. Lul

Engi neering Co. (1978) 20 Cal.3d 413 [143 Cal.Rptr. 225, 573 P.2d 443, 96 A L.R 3d 1],
formulated the follow ng "two-pronged” definition of design defect, enbodying the
"consuner expectation" standard and "risk- benefit" test: "First, a product may be found
defective in design if the plaintiff establishes that the product failed to performas
safely as an ordi nary consuner woul d expect when used in an intended or reasonably
foreseeabl e manner. Second, a product may alternatively be found defective in design if
the plaintiff denonstrates that the product's design proxinmately caused his injury and the
defendant fails to establish, in |ight of the relevant factors, that, on bal ance, the
benefits of the chall enged design outweigh the risk of danger inherent in such design." (
Id., at p. 432.) The "relevant factors" which a jury nmay consider in applying the Barker
"risk-benefit" standard include "the gravity of the danger posed by the chall enged design
the likelihood that such danger woul d occur, the nmechanical feasibility of a safer
alternative design, the financial cost of an inproved design, and the adverse consequences
to the product and to the consuner that would result froman alternative design." ( Id.

at p. 431.) Under the risk- benefit test, once the plaintiff makes a prima facie show ng
that the injury was proximately caused by the product's design, the burden shifts "to the
defendant to prove, in light of the relevant factors, that the product is not defective."
( Id., at p. 431.)

(19) Ford requested two instructions purporting to set out the Barker tests for design
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defect, [FN8] but the court gave only the following instruction: "A product is defective
in design if the product has failed to performas safely as an ordi nary consumer woul d
expect when used in an intended or reasonably foreseeable manner." Ford conplains that the
failure to give the balance of the other requested instruction constituted *802
prejudicial error. For the reasons set out bel ow, we conclude that the contention |acks
merit.

FN8 The two requested instructions on design defect read: "A product is defective in
design if the product has failed to performas safely as an ordi nary consumer woul d
expect when used in an intended or reasonably foreseeabl e manner

"I'n determ ni ng whether or not the Pinto autonobile was defectively designed, you
may consi der, anobng ot her relevant factors, the gravity of the danger posed by the
chal | enged design, the likelihood that such danger woul d occur, the mechanica
feasibility of a safer alternative design, the financial cost of an inproved design
t he adverse consequences to the product and to the consuner that would result from
an alternative design, the extent to which its design and manufacture matched the
average quality of other autonobiles and the extent to which its design and

manuf acture deviated fromthe normfor autonobiles designed and manufactured at the
sanme point in tine."

Initially, Barker does not mandate a jury instruction on both prongs of the tests in a
desi gn defect case. The Barker court referred to the two standards for eval uating design
defect as "alternative tests" and in its suggested instruction phrased the tests in the
disjunctive. [FN9] ( Id., at p. 435.) The court stated that the alternative risk-benefit
prong of the Barker test was designed to aid the injured party in establishing design
defects because "'[i]n many situations ... the consunmer would not know what to expect,
because he woul d have no idea how safe the product could be made."' ( Barker v. Lul
Engi neering Co., supra., 20 Cal.3d 413, 430, quoting Wade, On The Nature of Strict Tort
Liability for Products (1973) 44 Mss.L.J. 825, 829; Levy & Usin, Tort Law in California:
At the Crossroads (1979) 67 Cal.L.Rev. 497, 503) The court referred to the fact that
nunerous California decisions have recognized this fact by making it clear "[t]hat a
product may be found defective in design even if it satisfies ordinary consuner
expectations, if through hindsight the jury deternines that the product's design enbodies
' excessive preventable danger,' or, in other words, if the jury finds that the risk of
danger inherent in the challenged design outweighs the benefits of such design." (Id., at
p. 430.) Thus, the risk-benefit test was fornulated primarily to aid injured persons. The
i nstant case was submitted solely on the consumer expectation standard because the tria
had been virtually conpl eted before the Barker decision was rendered in which our high
court for the first tinme articulated the risk-benefit standard of design defect.

FN9 The Barker court held "that a trial judge may properly instruct the jury that a
product is defective in design (1) if the plaintiff denonstrates that the product
failed to performas safely as an ordi nary consunmer woul d expect when used in an

i ntended or reasonably foreseeable manner, or (2) if the plaintiff proves that the
product's design proximately caused his injury and the defendant fails to prove, in
light of the relevant factors discussed above, that on bal ance the benefits of the
chal | enged desi gn outwei gh the risk of danger inherent in such design." ( Barker v.
Lull Engineering Co., supra., 20 Cal.3d 413, 435; italics supplied.)

Ford therefore cannot conmplain of the failure to instruct on the risk-benefit test.

I ndeed, had the risk-benefit prong of the design defect instruction as fornulated in

Bar ker been given, Ford would have been entitled to conplain of prejudice. The instruction
provides that a product is defective in design if "plaintiff proves that the product's
design proxi mately caused his injury and the defendant fails to prove, ... that *803 on
bal ance the benefits of the chall enged desi gn outweigh the risk of danger inherent in such
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design." ( Id., at p. 435; italics supplied.) Had the jury been so instructed, Ford could
have justifiably clainmed prejudice because the case had not been tried on the assunption
that under a risk-benefit analysis Ford had the burden of proving that the product was not
defective

Finally, even had it been proper to instruct on the risk-benefit test, Ford's requested
version of the standard was defective in two inmportant respects. First it omtted the
crucial element of the manufacturer's burden of proof in the risk-benefit posture. Nor did
Ford offer a separate instruction covering the subject of the burden of proof. Second, the
proposed instruction erroneously included among the "rel evant factors,” "the extent to
which its [Pinto's] design and manufacture matched the average quality of other
aut onobi l es and the extent to which its design and nanufacture deviated fromthe normfor
aut onobi | es desi gned and nanufactured at the sanme point in time." (20)In a strict products
liability case, industry customor usage is irrelevant to the issue of defect. ( Titus v.
Bet hl ehem Steel Corp. (1979) 91 Cal. App.3d 372 [154 Cal .Rptr. 122]; Foglio v. Wstern Auto
Supply (1976) 56 Cal . App.3d 470, 477 [128 Cal.Rptr. 454]; see Cronin v. J.B.E. dson Corp
(1972) 8 Cal .3d 121, 133-134 [104 Cal.Rptr. 433, 501 P.2d 1153].) The Barker court's
enuneration of factors which may be considered under the risk-benefit test not only fails
to nention customor usage in the industry, the court otherw se nmakes clear by inplication
that they are inappropriate considerations. Barker contrasts the risk-benefit strict
l[iability test with a negligent design action, stating that "the jury's focus is properly
directed to the condition of the product itself, and not to the reasonabl eness of the
manuf acturer's conduct. [CGitations.] [f] Thus, [the court explains] "the fact that the
manuf acturer took reasonable precautions in an attenpt to design a safe product or
otherwi se acted as a reasonably prudent manufacturer would have under the circunstances,
whi | e perhaps absol ving the manufacturer of liability under a negligence theory, wll not
preclude the inposition of liability under strict liability principles if, upon hindsight,
the trier of fact concludes that the product's design is unsafe to consuners, users, or
bystanders. (See Foglio v. Western Auto Supply, supra., 56 Cal.App.3d 470, 477.)" ( Barker
v. Lull Engineering Co., supra., 20 Cal.3d 413, 434.) In Foglio, we held that an
instruction permtting the jury in a strict products liability case to consider industry
custom or practice in determ ning whether a design defect existed constituted error. *804

For the reasons stated above, the other instructions Ford requested which would have
permtted the jury to consider customor usage in the trade in determ ning whether a
desi gn defect existed were also properly refused. [FNLO]

FN10 Ford offered the follow ng instructions on custom or usage in the trade:

"I'n determ ni ng whether the autonobile involved in this case was defective, you nay
consider (the extent to which) (whether) its design and manufacture conformed to the
state of the art or the customof the trade at the tine of its design and
manuf act ur e.

"The term 'state of the art,' as used in the previous instruction, means the
practice usually and customarily engaged in by automobile manufacture [r]s in the
United States at the tinme of the design and nmanufacture of the autonobile in this
case.

"“I'n determ ni ng whet her the autonmobile involved in this case was defective, you nay
consider (the extent to which) (whether) its design and manufacture matched the
average quality of other and (the extent to which) (whether) its design and

manuf acture deviated fromthe normfor autonobiles designed and manufactured at the
same point in tinme."

(2) Superseding Causes:

Ford requested the follow ng instruction on superseding cause: "If you find that the
gasoline tank in the 1972 Pinto autonobile was inproperly located or protected but that
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the fire woul d have occurred even if the tank had been properly |ocated or protected, its
| ocation or protection was not a substantial factor in bringing about the fire and was,
therefore, not a contributing cause thereof." Instead, the court gave the follow ng
instruction: "If you find that the defects alleged to exist in the 1972 Pinto did in fact
exi st but that the fire and resulting injuries would have occurred even if the defects did
not exist, the defects were not a substantial factor in bringing about the fire and
therefore were not contributing factors to the resulting injuries." Ford assigns the
refusal of its instruction and the giving of the other instruction as error

Ford contends that one of its defenses to the clains based on the design of the fuel tank
and its location and protection was that the inpact speed was so great that the fuel tank
rupture and fire would have occurred without regard to the location and protection of the
fuel tank. It concedes that defense would have been of no avail as to conpensatory danages
had the jury found that the Pinto stalled on the freeway because of a carburetor defect
but that it could have been a defense to punitive danages because that claimrested
entirely on Ford' s conduct with respect to the fuel tank's design, position and
protection. Ford argues that its proffered instruction was "accurate and conpl ete" and
tailored to fit its defense based on the fuel tank | ocation and protection *805 and that
the instruction given by the court, using the word "defects" instead of the precise
cl ai med defects pertaining to the fuel tank, effectively elininated Ford' s superseding
cause defense as to the fuel tank. It argues that under the instruction as given if the
jury found only that the carburetor was defective and was a substantial cause of the fire,
then it could conclude that all of the clainmed defects were substantial causes of the fire
and that no superseding cause had intervened. W find no nerit in the contentions.

Initially, we note that Ford's proffered instruction was not "accurate and conplete.” One
of the major defects which plaintiffs claimed caused the fire in the interior of the
vehicle was the susceptibility of the rear wheel wells to separate fromthe floor pan
There was substantial evidence to support a finding that such defect existed. Ford's
instruction failed conpletely to take this major defect into account. Second, Ford's
argument that use of the word "defect" in the instruction given by the court pernmitted the
jury to conclude that if it found that a defective carburetor was a substantial factor in
causing the fire, the other alleged defects relating to |ocation of the fuel tank and the
rear structure of the car were then al so substantial causes of the fire is such a strained
and obscure interpretation that it could not have been indul ged by any reasonable juror
None of the attorneys attenpted to interpret the instruction in the nmanner now suggested
by Ford. |ndeed, argunent of counsel on both sides made it clear that the only "defects"
referred to in the instruction on superseding cause were those involving the gasoline tank
and rear structure of the vehicle, not the carburetor

Ford's reliance on Self v. Ceneral Mtors Corp. (1974) 42 Cal.App.3d 1 [116 Cal.Rptr.
575], for its contention that the court's instruction was inadequate is misplaced. In
Self, the trial court failed to give any instruction on supersedi ng cause and the
reviewi ng court held that the failure to give the supersedi ng cause instruction proffered
by the defendant was error. ( Id., at pp. 10-11.) Here the court refused Ford' s version of
a supersedi ng cause instruction but gave its own which adequately covered the subject.
(21)A party has the right to have the jury instructed on his theory of the case but does
not have the right to require his phraseol ogy; the court may nodify an instruction or give
an instruction of its own in lieu of the one offered provided it correctly instructs the
jury on the issue. ( Johns v. Ward (1959) 170 Cal . App.2d 780, 789 [339 P.2d 926]; 4
Wtkin, Cal. Procedure (2d ed. 1971) Trial, 8§ 193, p. 3013, and cases cited therein.) *806

V
Jury M sconduct

Ford contends that the judgnent should be reversed for jury msconduct. This was one of
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Ford's grounds for a notion for newtrial. It filed declarations by its attorneys, Juror
Irene MIler, her husband, Juror Gol die Wods and Juror WIlford Col mar. Jurors Wods and
Col mar had been excused during trial. The mi sconduct charged by Juror MIler, her husband
and Juror Wods was directed agai nst Juror Dorothy Canfield. The declaration of Juror

Col mar stated that he had possibly nmentioned to other jurors that he had seen severe burns
in Wrld War Il and thought that viewi ng slides of Ginmshaw s burns woul d not bother him
but that he was wong. The declarations by Ford's attorneys said they had interviewed
Juror Canfield and that the interview corroborated the charges made by Juror Irene Ml er
Plaintiffs filed declarations by Juror Canfield, her husband and 10 other jurors and
alternates refuting the charges made in the declarations filed by Ford. W have revi ewed
all of the declarations and find that the opposing declarations controvert the substance
of all of the charges of m sconduct, either specifically or by reasonable inferences which
may be drawn fromthe facts alleged in the declarations. As to Juror Col mar's declaration
we fail to see how Ford was prejudiced by his statenent that he had seen burn victinms
during World War Il or by his statenent that he did not think he woul d be affected by
viewi ng the Ginshaw slides but was apparently m staken. The ghastly nature of the burns
suffered by Gi mshaw was graphically denonstrated by the evidence and was apparent to al
the jurors.

In denying Ford's motion for a newtrial, the trial court inpliedly resolved al
conflicts in the declarations in favor of plaintiffs. ( Wathers v. Kaiser Foundation
Hospitals (1971) 5 Cal.3d 98, 108 [95 Cal .Rptr. 516, 485 P.2d 1132].) (22)"'Wen an issue
is tried on affidavits ... and where there is a substantial conflict in the facts stated,
a deternination of the controverted facts by the trial court will not be disturbed."' (
Id., at p. 108, quoting Lynch v. Spilnman (1967) 67 Cal.2d 251, 259 [62 Cal.Rptr. 12, 431
P.2d 636].) It is not our function as a review ng court to reweigh the evidence, resolve
conflicting evidence and inferences, or to judge the credibility of the w tnesses. (
Aceves v. Regal Pale Brewing Co., supra., 24 Cal.3d 502, 507; Nestle v. City of Santa
Moni ca, supra., 6 Cal.3d 920, 925.) W find no nerit in Ford' s jury m sconduct contention
*807

\Y/
Puni tive Damages

Ford contends that it was entitled to a judgnent notw thstanding the verdict on the issue
of punitive damages on two grounds: First, punitive danmages are statutorily and
constitutionally inmperm ssible in a design defect case; second, there was no evidentiary
support for a finding of malice or of corporate responsibility for malice. In any event,
Ford maintains that the punitive damage award nust be reversed because of erroneous
i nstructions and excessiveness of the award.

(1) "Malice" Under G vil Code Section 3294:

(23) The concept of punitive damages is rooted in the English common law and is a settled
principle of the common |aw of this country. (Oaen, Punitive Danmages in Products Liability
Litigation (1976) 74 Mch.L.Rev. 1258, 1262-1263 (hereafter Omen); Mllor & Roberts,

Puni tive Damages: Towards A Principled Approach (1980) 31 Hastings L.J. 639, 642-643
(hereafter Mallor & Roberts); Note, Exenplary Danmages in the Law of Torts (1957) 70
Harv.L.Rev. 517, 518- 520.) The doctrine was a part of the commopn |aw of this state |ong
before the Cvil Code was adopted. ( Mendel sohn v. Anaheim Lighter Co. (1871) 40 Cal. 657,
661; N ghtingale v. Scannell (1861) 18 Cal. 315, 325-326; Dorsey v. Manlove (1860) 14 Cal
553, 555-556; WIlson v. Mddleton (1852) 2 Cal. 54.) Wen our laws were codified in 1872,
the doctrine was incorporated in Civil Code section 3294, which at the tine of trial read:
"I'n an action for the breach of an obligation not arising fromcontract, where the

def endant has been guilty of oppression, fraud, or nalice, express or inplied, the
plaintiff, in addition to the actual danages, may recover danages for the sake of exanple
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(Citeas: 119 Cal.App.3d 757)

and by way of punishing the defendant." [FN11] *808

FN11 Section 3294 was anended in 1980 (Stats. 1980, ch. 1242, § 1, p. 4217, eff.
Jan. 1, 1981) to read: "(a) In an action for the breach of an obligation not arising
fromcontract, where the defendant has been guilty of oppression, fraud, or nalice,
the plaintiff, in addition to the actual damages, nmay recover damages for the sake
of exanple and by way of punishing the defendant.

"(b) An enployer shall not be liable for danages pursuant to subdivision (a), based
upon acts of an enpl oyee of the enployer, unless the enployer had advance know edge
of the unfitness of the enpl oyee and enpl oyed himor her with a conscious disregard
of the rights or safety of others or authorized or ratified the wongful conduct for
whi ch the damages are awarded or was personally guilty of oppression, fraud, or
malice. Wth respect to a corporate enployer, the advance know edge, ratification
or act of oppression, fraud, or malice nust be on the part of an officer, director
or managi ng agent of the corporation.

"(c) As used in this section, the follow ng definitions shall apply:

"(1) 'Malice' neans conduct which is intended by the defendant to cause injury to
the plaintiff or conduct which is carried on by the defendant with a conscious

di sregard of the rights or safety of others.

"(2) ' Oppression' means subjecting a person to cruel and unjust hardship in

consci ous disregard of that person's rights. "(3) 'Fraud' means an intentiona

m srepresentation, deceit, or conceal ment of a material fact known to the defendant
with the intention on the part of the defendant of thereby depriving a person of
property or legal rights or otherw se causing injury."

(24) Ford argues that "malice" as used in section 3294 and as interpreted by our Supremne
Court in Davis v. Hearst (1911) 160 Cal. 143 [116 P. 530], requires animus malus or evil
notive-an intention to injure the person harned- and that the termis therefore
conceptual ly inconpatible with an unintentional tort such as the manufacture and nmarketing
of a defectively designed product. This contention runs counter to our decisional |aw As
this court recently noted, nunerous California cases after Davis v. Hearst, supra., have
interpreted the term"nmalice" as used in section 3294 to include, not only a malicious
intention to injure the specific person harmed, but conduct evincing "a conscious
di sregard of the probability that the actor's conduct will result in injury to others."” (
Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 88 [168 Cal.Rptr. 319], hg. den
12/17/80; e.g., Taylor v. Superior Court (1979) 24 Cal.3d 890, 895-896 [157 Cal.Rptr. 693,
598 P.2d 854]; Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 922 [148 Cal.Rptr. 389,
582 P.2d 980]; Schroeder v. Auto Driveaway Co. (1974) 11 Cal.3d 908, 922-923 [114
Cal . Rptr. 622, 523 P.2d 662]; Silberg v. California Life Ins. Co. (1974) 11 Cal.3d 452,
462 [113 Cal .Rptr. 711, 521 P.2d 1103]; Donnelly v. Southern Pacific Co. (1941) 18 Cal.2d
863, 869-870 [118 P.2d 465]; Nolin v. National Convenience Stores, Inc. (1979) 95
Cal . App. 3d 279, 285-286 [157 Cal.Rptr. 32]; Seinon v. Southern Pac. Transportation Co.
(1977) 67 Cal.App.3d 600, 607 [136 Cal.Rptr. 787]; G D. Searle & Co. v. Superior Court
(1975) 49 Cal . App.3d 22, 30-32 [122 Cal .Rptr. 218]; Pease v. Beech Aircraft Corp. (1974)
38 Cal . App. 3d 450, 465 [113 Cal .Rptr. 416]; Barth v. B. F. Goodrich Tire Co. (1968) 265
Cal . App. 2d 228, 240-241 [71 Cal .Rptr. 306]; Toole v. Richardson-Merrell Inc. (1969) 251
Cal . App. 2d 689, 713-714 [60 Cal.Rptr. 398, 29 A L.R 3d 988].) Pease, Barth and Tool e were
strict products liability cases.

In Taylor v. Superior Court , supra., 24 Cal.3d 890, our high court's nost recent
pronouncenent on the subject of punitive damages, the *809 court observed that the
avai lability of punitive damages has not been |imted to cases in which there is an actua
intent to harmplaintiff or others. ( Id., at p. 895.) The court concurred with the Searl e
( GD. Searle & Co. v. Superior Court, supra., 49 Cal.App.3d 22) court's suggestion that
consci ous disregard of the safety of others is an appropriate description of the aninus
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mal us required by Civil Code section 3294, adding: "In order to justify an award of
punitive danmages on this basis, the plaintiff nust establish that the defendant was aware
of the probabl e dangerous consequences of his conduct, and that he wilfully and
deliberately failed to avoid those consequences.” (1d., at pp. 895-896.)

Ford attenpts to minimze the precedential force of the foregoing decisions on the ground
they failed to address the position now advanced by Ford that intent to harma particular
person or persons is required because that was what the |awrakers had in nind in 1872 when
they adopted GCivil Code section 3294. Ford argues that the Legislature was thinking in
terms of traditional intentional torts, such as, |libel, slander, assault and battery,
mal i ci ous prosecution, trespass, etc., and could not have intended the statute to be
applied to a products liability case arising out of a design defect in a mass produced
aut onobi | e because neither strict products liability nor nass produced autonobiles were
known in 1872.

A like argunment was rejected in Li v. Yellow Cab Co. (1975) 13 Cal.3d 804 [119 Cal.Rptr.
858, 532 P.2d 1226, 78 A L.R 3d 393], where the court held that in enacting section 1714
as part of the 1872 Civil Code, the Legislature did not intend to prevent judicial
devel opnent of the common | aw concepts of negligence and contributory negligence. As the
court noted, the code itself provides that insofar as its provisions are substantially the
same as the conmon | aw, they shoul d be construed as continuations thereof and not as new
enactments (Civ. Code, 88 4, 5), and thus the code has been inbued "with admrable
flexibility fromthe standpoi nt of adaptation to changing circunstances and conditions." (
Id., at p. 816.) In light of the common | aw heritage of the principle enbodied in C vi
Code section 3294, [FN12] it nust be construed *810 as a "continuation" of the conmon | aw
and liberally applied "with a viewto effect its objects and to pronote justice." (Cv.
Code, 88 4, 5.) To paraphrase Li v. Yellow Cab Co. , supra., 13 Cal.3d 804, the applicable
rul es of construction "permt if not require that section [3294] be interpreted so as to
gi ve dynam ¢ expression to the fundanental precepts which it summarizes.” ( 1d., at p.
822.)

FN12 The doctrine was expressed in Dorsey v. Manlove, supra., 14 Cal. 553, as
follows: "But where the trespass is conmmitted fromwanton or nalicious notives, or a
reckl ess disregard of the rights of others, or under circunstances of great hardship
or oppression, the rule of conpensation is not adhered to, and the neasure and
amount of danages are matters for the jury alone. In these cases the jury are not
confined to the loss or injury sustained, but may go further and award punitive or
exenpl ary danages, as a puni shnent for the act, or as a warning to others.” ( 1d.,

at p. 556.)

The interpretation of the word "malice" as used in section 3294 to enconpass conduct
evi nci ng cal l ous and consci ous di sregard of public safety by those who manufacture and
mar ket mass produced articles is consonant with and furthers the objectives of punitive
damages. The primary purposes of punitive damages are puni shment and deterrence of |ike
conduct by the wrongdoer and others. (Cv. Code, § 3294; Ownen, supra., pp. 1277,
1279-1287; Mallor & Roberts, supra., pp. 648-650.) In the traditional nonconmercia
intentional tort, conpensatory damages al one may serve as an effective deterrent against
future wongful conduct but in comerce-related torts, the manufacturer may find it nore
profitable to treat conpensatory damages as a part of the cost of doing business rather
than to renmedy the defect. (Owen, supra., p. 1291; Note, Mass Liability and Punitive
Damages Overkill (1979) 30 Hastings L.J. 1797, 1802.) Deterrence of such "objectionable
corporate policies" serves one of the principal purposes of Cvil Code section 3294. (
Egan v. Mitual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 820 [169 Cal.Rptr. 691, 620 P.2d
141] cert. den. and app. disnd. Mitual of Omaha Ins. Co. v. Egan (1980) 445 U.S. 91 [63
L. Ed. 2d 597, 100 S.Ct. 1271].) Governmental safety standards and the crimnal |aw have
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(Citeas: 119 Cal.App.3d 757)

failed to provide adequate consuner protection against the manufacture and distribution of
defective products. (Owen, supra., pp. 1288- 1289; Mllor & Roberts, supra., pp. 655-656;
Devel opnents in the Law. Corporate Crinme (1979) 92 Harv.L.Rev. 1227, 1369. See People v.
Superior Court ( O son) (1979) 96 Cal.App.3d 181, 191, 196 [157 Cal .Rptr. 628], cert. den
Forest E. A son Inc. v. Superior Court of California (1980) 446 U S. 935 [64 L.Ed.2d 787,
100 S. . 2152].) Punitive damages thus remain as the nost effective remedy for consuner
protection agai nst defectively designed mass produced articles. They provide a notive for
private individuals to enforce rules of |law and enable themto recoup the expenses of
doi ng so which can be consi derabl e and not otherw se recoverabl e.

We find no statutory inpedinments to the application of Civil Code section 3294 to a
strict products liability case based on design defect. *811

(2) Constitutional Attacks on Civil Code Section 3294:

(25)Ford's contention that the statute is unconstitutional has been repeatedly rejected.
( Egan v. Miutual of Oraha Ins. Co., supra., 24 Cal.3d 809, 819; Bertero v. Nationa
General Corp. (1974) 13 Cal.3d 43, 66, fn. 13 [118 Cal.Rptr. 184, 529 P.2d 608, 65
A L.R 3d 878]; Zhadan v. Downtown L. A Mdtors (1976) 66 Cal.App.3d 481, 502 [136
Cal . Rptr. 132]; Wetherbee v. United Ins. Co. of America (1971) 18 Cal. App.3d 266, 272 [95
Cal .Rptr. 678]; Fletcher v. Western National Life Ins. Co. (1970) 10 Cal . App. 3d 376,
404-405 [89 Cal .Rptr. 78, 47 A L.R 3d 286].) Ford's argunent that its due process rights
were viol ated because it did not have "fair warning" that its conduct would render it
liable for punitive damages under Civil Code section 3294 ignores the long |ine of
decisions in this state beginning with Donnelly v. Southern Pacific Co. (1941) supra., 18
Cal . 2d 863, 869-870, holding that punitive damages are recoverable in a nondeliberate or
uni ntentional tort where the defendant's conduct constitutes a conscious disregard of the
probability of injury to others. (See Dawes v. Superior Court , supra., 111 Cal.App.3d 82,
88; Nolin v. National Convenience Stores, Inc., supra., 95 Cal.App.3d 279, 285-286.) The
rel ated contention that application of GCivil Code section 3294 to the instant case woul d
violate the ex post facto prohibition of the federal Constitution because at the time it
designed the 1972 Pinto Ford had no warning that its conduct could be puni shed under G vi
Code section 3294 is equally without nmerit. This constitutional prohibition extends to
crimnal statutes and penalties, not to civil statutes. (E. g., Inre Bray (1979) 97
Cal . App. 3d 506, 512 [158 Cal .Rptr. 745]; Ellis v. Dept. of Mtor Vehicles (1942) 51
Cal . App. 2d 753, 758 [125 P.2d 521].) Moreover, at the very least since Toole v.

Ri chardson-Merrell, Inc. (1967) supra., 251 Cal.App.2d 689, it should have been cl ear that
a manufacturer of a dangerous, defective product mght be liable for punitive damages if
it know ngly exposed others to the hazard.

Equal ly without merit is the argunent that the statute pernmits an unlawful del egation of

| egi sl ati ve power because it fails to provide sufficient guidance to the judge and jury.
As we have expl ained, the doctrine of punitive damages and its application are governed by
common | aw principles. Judicial devel opment of common | aw | egal principles does not
constitute an unlawful usurpation of legislative power; it is a proper exercise of a power
traditionally exercised by the judiciary. The preci se contention now advanced has been
previously rejected. *812 ( Toole v. Richardson-Merrell, Inc., supra., 251 Cal.App.2d
689; see Bertero v. National Ceneral Corp., supra., 13 Cal.3d 43, 66, fn. 13.)

The argunment that application of Cvil Code section 3294 violates the constitutiona
prohi bi ti on agai nst doubl e jeopardy is equally fallacious. This prohibition |ike the ex
post facto concept is applicable only to criminal proceedings. (E g., Helvering v.
Mtchell (1938) 303 U.S. 391, 399 [82 L.Ed. 917, 921-922, 58 S.Ct. 630]; Lener v. Boise
Cascade, Inc. (1980) 107 Cal.App.3d 1, 7 [165 Cal.Rptr. 555].)

The related contention that the potential liability for punitive danages in other cases
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for the sane design defect renders the inposition of such damages violative of Ford's due
process rights also lacks nerit. Followed to its logical conclusion, it would nean that
punitive danages coul d never be assessed agai nst a nanufacturer of a mass produced
article. No authorities are cited for such a proposition; indeed, as we have seen, the
cases are to the contrary. W recognize the fact that nultiplicity of awards may present a
problem but the mere possibility of a future award in a different case is not a ground
for setting aside the award in this case, particularly as reduced by the trial judge. If
Ford should be confronted with the possibility of an award in another case for the sane
conduct, it may raise the issue in that case. W add, noreover, that there is no necessary
unfai rness should the plaintiff in this case be rewarded to a greater extent than |l ater
plaintiffs. As Professor Oaen has said in response to such a charge of unfairness: "This
conception ignores the enornous diligence, imagination, and financial outlay required of
initial plaintiffs to uncover and to prove the flagrant m sconduct of a product
manufacturer. In fact, subsequent plaintiffs will often ride to favorable verdicts and
settlenents on the coattails of the firstcomers." (Omen, supra., 74 Mch.L.Rev. at p.

1325, fn. omitted.) That observation fits the instant case.

(3) Sufficiency of the Evidence to Support the Finding of Malice and Corporate
Responsi bility:

(26a) Ford contends that its notion for judgment notwi thstanding the verdict should have
been granted because the evidence was insufficient to support a finding of malice or
corporate responsibility for such nmalice. The record fails to support the contention

(27)"The rules circunscribing the power of a trial judge to grant a notion for judgnent
notw t hstandi ng the verdict are well established. *813 The power to grant such a notion
is identical to the power to grant a directed verdict; the judge cannot wei gh the evidence
or assess the credibility of witnesses; if the evidence is conflicting or if severa
reasonabl e i nferences may be drawn, the notion should be denied; the notion nay be granted
""only if it appears fromthe evidence, viewed in the light nost favorable to the party
securing the verdict, that there is no substantial evidence to support the verdict.'"" (
Cemer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 877- 878 [151 Cal.Rptr. 285, 587
P.2d 1098]; Brandenburg v. Pac. Gas & Elec. Co. (1946) 28 Cal.2d 282, 284 [169 P.2d 909],
qguoting Hauter v. Zogarts (1975) 14 Cal.3d 104, 110-111 [120 Cal.Rptr. 681, 534 P.2d 377,
74 A.L.R 3d 1282].)" ( Castro v. State of California (1981) 114 Cal.App.3d 503, 512 [170
Cal . Rptr. 734].) (26b)There was anple evidence to support a finding of nalice and Ford's
responsibility for nalice.

Through the results of the crash tests Ford knew that the Pinto's fuel tank and rear
structure woul d expose consuners to serious injury or death in a 20-to 30-m | e-per-hour
collision. There was evidence that Ford could have corrected the hazardous design defects
at mninmal cost but decided to defer correction of the shortcom ngs by engaging in a
cost-benefit anal ysis bal ancing human |ives and |inbs against corporate profits. Ford's
institutional nmentality was shown to be one of callous indifference to public safety.
There was substantial evidence that Ford's conduct constituted "conscious disregard" of
the probability of injury to nmenbers of the consum ng public.

Ford's argument that there can be no liability for punitive danages because there was no
evi dence of corporate ratification of malicious msconduct is equally wthout merit.
(28)California follows the Restatenent rule that punitive damages can be awarded agai nst a
princi pal because of an action of an agent if, but only if, "'(a) the principal authorized
t he doing and the manner of the act, or (b) the agent was unfit and the principal was
reckless in enploying him or (c) the agent was enployed in a managerial capacity and was
acting in the scope of enploynment, or (d) the principal or a managerial agent of the
principal ratified or approved the act.' (Rest.2d Torts (Tent. Draft No. 19, 1973) §
909.)" ( Egan v. Miutual of Omaha Ins. Co., supra., 24 Cal.3d 809, 822; Merlo v. Standard
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Life & Acc. Ins. Co. (1976) 59 Cal.App.3d 5, 18 [130 Cal.Rptr. 416].) The present case
cones within one or both of the categories described in subdivisions (c) and (d). *814

There is substantial evidence that nanagement was aware of the crash tests show ng the
vul nerability of the Pinto's fuel tank to rupture at | ow speed rear inmpacts with
consequent significant risk of injury or death of the occupants by fire. There was
testinmony fromseveral sources that the test results were forwarded up the chain of
conmand; vice president Robert Al exander admitted to M. Copp that he was aware of the
test results; vice president Harold MacDonal d, who chaired the product review nmeetings,
was present at one of those neetings at which a report on the crash tests was consi dered
and a decision was nmade to defer corrective action; and it nmay be inferred that M.

Al exander, a regular attender of the product review neetings, was al so present at that
neeting. McDonal d and Al exander were mani festly manageri al enpl oyees possessing the

di scretion to nake "decisions that will ultimately determi ne corporate policy." ( Egan v.
Mutual of Omaha Ins. Co., supra., 24 Cal.3d 809, 823.) There was al so evidence that Harold
Johnson, an assistant chief engineer of research, and M. Mx Jurosek, chief chassis

engi neer, were aware of the results of the crash tests and the defects in the Pinto' s fue
tank system Ford contends those two individuals did not occupy nanagerial positions
because M. Copp testified that they adnitted awareness of the defects but told himthey
were powerl ess to change the rear-end design of the Pinto. It may be inferred fromthe
testinony, however, that the two engi neers had approached nanagenment about redesigning the
Pinto or that, being aware of managenent's attitude, they decided to do nothing. In either
case the decision not to take corrective action was nmade by persons exercising manageri al
authority. Whether an enployee acts in a "nmanagerial capacity" does not necessarily depend

on his "level" in the corporate hierarchy. ( Id., at p. 822.) As the Egan court said:
"' Def endant should not be allowed to insulate itself fromliability by giving an enpl oyee
a nonmanagerial title and relegating to himcrucial policy decisions."" ( I1d., at p. 823,

qgquoting conc. and dis. opn. in Merlo v. Standard Life & Acc. Ins. Co., supra., 59
Cal . App.3d at p. 25.)

(26c) Wil e nuch of the evidence was necessarily circunstantial, there was substantia
evi dence fromwhich the jury could reasonably find that Ford' s managenment decided to
proceed with the production of the Pinto with know edge of test results revealing design
defects which rendered the fuel tank extremely vul nerable on rear inpact at | ow speeds and
endangered the safety and |ives of the occupants. Such conduct constitutes corporate

mali ce. (See Toole v. Richardson-Merrell, Inc., supra., 251 Cal.App.2d 689, 713.) *815

(4) Instructions on Mlice:

(29a)In its instructions to the jury, the trial court defined nalice as foll ows:

"'Malice' neans a notive and willingness to vex, harass, annoy or injure another person
Malice may be inferred fromacts and conduct, such as by showi ng that the defendant's
conduct was wilful, intentional, and done in conscious disregard of its possible results.”

The court also instructed the jury that plaintiff Ginshaw had the burden of proving
"[t]hat the defendant acted with nalice which nay be inferred from defendant's conduct if
the conduct was wilful, intentional, and done in conscious disregard of its possible
results.”

On appeal, Ford contends that the phrase "conscious disregard of its possible results”
used in the two instructions would permt a plaintiff to inmpugn al nost every design

deci sion as nade in conscious disregard of some perceivable risk because safer alternative
designs are al nost always a possibility. Ford argues that to instruct the jury so that
they might find "malice" if any such "possibility" existed was erroneous; it maintains
that an instruction on "malice" in products liability must contain the phrase "conscious
di sregard of [the probability/a high probability] of injury to others,™ in order to
preclude prejudicial error. Ford cites Dawes v. Superior Court, supra., 111 Cal.App.3d 82,
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recently decided by this court, for its authority.

The instruction on malice as given by the court was former BAJI No. 14.71 with a one-word
nodi fication. BAJI No. 14.71 then read in pertinent part: "'Mlice' neans a notive and
wi |l lingness to vex, harass, annoy or injure another person. Malice ... may be inferred
fromacts and conduct such as by show ng that the defendants' conduct, was wlful,
intentional, and done in reckless disregard of its possible results." The instruction as
given nerely substituted the word "conscious" for the word "reckless." [FN13] The phrase
"wilful, intentional and done in reckless disregard of its possible results" used in
former BAJI No. 14.71 seens to have made its first appearance in Toole v.

Ri chardson-Merrell Inc., supra., 251 Cal.App.2d 689, 713. The Tool e formul ati on has been
repeated since in a nunber of decisions, e.g., *81l6Tramell v. Western Union Tel. Co.
(1976) 57 Cal . App.3d 538, 557 [129 Cal.Rptr. 361]; Black v. Shearson, Hanmi |l & Co. (1968)
266 Cal . App.2d 362, 369 [72 Cal.Rptr. 157], and Schroeder v. Auto Driveaway Co. (1974)
supra., 11 Cal.3d 908, 923. In Schroeder, the Supreme Court approved the Tool e expression
of the kind of behavior which would support a punitive award, stating: "But ' intent,' in
the law of torts, denotes not only those results the actor desires, but also those
consequences which he knows are substantially certain to result fromhis conduct. (Rest.2d
Torts, § 8a; Prosser, Torts (4th ed. 1971) pp. 31-32.) The jury in the present case could
reasonably infer that defendants acted in callous disregard of plaintiffs' rights, know ng
that their conduct was substantially certain to vex, annoy, and injure plaintiffs. Such
behavior justifies the award of punitive damages. As stated in Toole v. Richardson-

Merrell Inc. (1967) 251 Cal.App.2d 689, 713 [60 Cal.Rptr. 398, 29 A L.R 3d 988]: 'malice
in fact, sufficient to support an award of punitive damages ... may be established by a
showi ng that the defendant's wongful conduct was wilful, intentional, and done in

reckl ess disregard of its possible results.' [CGtation.]" ( Schroeder v. Auto Driveaway
Co., supra., 11 Cal.3d 908, 922; fns. omtted.)

FN13 The 1980 revision of BAJI uses the expression "conscious disregard of the
plaintiff's rights." The trial court's substitution in the instant case was
apparently in response to G D. Searle & Co. v. Superior Court (1975) supra., 49
Cal . App. 3d 22, 29-32, which criticized the use of the term"reckless" in defining
mal i ce and suggested that "conscious disregard’ would be a nore accurate expression
of the required state of mnd

In Dawes v. Superior Court, supra., 111 Cal.App.3d 82, 88, this court noted that "since
1974 at the latest, and probably since a nmuch earlier date, the term'nalice' as used in
Cvil Code section 3294 has been interpreted as including a conscious disregard of the
probability that the actor's conduct will result in injury to others.” (Italics supplied.)
Qur use of the term"probability" was not intended to effect a change in the | aw as set
forth in Toole, Schroeder, and the other cases which have echoed the Toole fornulation
Rather, it was neant to reflect correctly what the cases have been stating, albeit in
varyi ng ways, as an essential ingredient of the concept of malice in unintentional torts (
Tayl or v. Superior Court, supra., 24 Cal.3d 890, 895-896; Schroeder v. Auto Driveaway Co.,
supra., 11 Cal.3d 908, 922; Donnelly v. Southern Pacific Co., supra., 18 Cal.2d 863,
869-870; Nolin v. National Convenience Stores Inc., supra., 95 Cal.App.3d 279, 285-287),
and to express this essential ingredient in the nost precise manner possible. Al though the
Tool e fornul ation of the rule used the expression "possible results,” those words were
preceded by the pejoratives "wilful," "intentional" and "reckless disregard." Taking the
statement as a whole, it is our view that probability that the conduct will result in
injury to another is inplicit in Toole. This was al so apparently how the Suprene Court
viewed it in Schroeder. W agree with Ford, however, that to be as accurate as possible,
the rule should be expressed in terns of probability *817 of injury rather than
possibility. Viewed in this way, the salient question for this appeal beconmes whether the
instruction given by the court resulted in a mscarriage of justice because it failed to
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use "probability." As we explain below, we are convinced that it did not.

(30) A judgnent nmay not be set aside on the ground the jury was m sdirected unless a
review ng court, after an exam nation of the entire cause, including the evidence, shal

be of the opinion that the error resulted in a miscarriage of justice. (Cal. Const., art.
VI, 8 13; Cucinella v. Western Biscuit Co. (1954) 42 Cal.2d 71, 82 [265 P.2d 513]; Popejoy
v. Hannon (1951) 37 Cal.2d 159, 168-169 [231 P.2d 484]; Kostecky v. Henry (1980) 113
Cal . App. 3d 362, 374 [170 Cal .Rptr. 197].) Prejudice froman erroneous instruction is never
presumed; it must be effectively denonstrated by the appellant. ( Kostecky v. Henry,
supra., 113 Cal. App.3d 362, 374; Brokopp v. Ford Mdtor Co., supra., 71 Cal.App.3d 841,
853-854.) One of the factors to be considered in neasuring the effect of an erroneous
instruction is whether a party's argunment to the jury may have given the instruction a

m sl eading effect. ( LeMons v. Regents of University of California (1978) 21 Cal.3d 869,
876 [148 Cal . Rptr. 355, 582 P.2d 946]; Kostecky v. Henry, supra., 113 Cal.App.3d 362,
374-375.) Finally, an instruction should be interpreted in a manner that will support
rather than defeat a judgment if it is reasonably susceptible to such an interpretation. (
Kostecky v. Henry, supra., 113 Cal.App.3d 362, 375; Merlo v. Standard Life & Acc. Ins.
Co., supra., 59 Cal.App.3d 5, 14; Rupp v. Summerfield (1958) 161 Cal.App.2d 657, 667 [326
P.2d 912].)

(29b) Appl yi ng the above precepts to the instant case, Ford has failed to denonstrate
prejudice fromthe clained defect in the instructions on nalice. Wen the instructions are
read as a whole, the jury could not possibly have interpreted the words "consci ous
di sregard of its possible results" to extend to the innocent conduct depicted by Ford. The
term"notive and willingness ... to injure" and the words "wilful," "intentional," and
"conscious disregard" signify aninus malus or evil notive. As the Searle court explained,
the term "consci ous disregard” itself denotes a "highly cul pable state of nmind." (49
Cal . App.3d at p. 32.) The jury was instructed that Ford was not required under the law to
produce either the safest possible vehicle or one which was incapable of producing injury.
The instructions on malice nanifestly referred to conduct constituting consci ous and
cal l ous disregard of a substantial l|ikelihood of injury to others and not to innocent
conduct by the manufacturer. Further, plaintiffs made no attenpt in their argunents *818
to the jury to give the instructions on nalice the interpretation to which Ford says they
are susceptible. Plaintiffs did not argue possibility of injury; they argued that injury
was a virtual certainty and that Ford's managenent knew it fromthe results of the crash
tests. Thus, the instructions on malice, even assum ng themto have been erroneous because
the word "possi bl e" was used instead of "probable,” did not constitute prejudicial error

(5) Burden of Proof on Issue of Mlice:

(31) Ford argues that the jury should have been instructed that plaintiff had the burden
of proving "malice" by "clear and convincing evidence." Ford's request for such an
instruction was denied. Ford relies on cases involving the personal liberty of an
i ndi vi dual ( Addington v. Texas (1979) 441 U S. 418 [60 L.Ed.2d 323, 99 S.Ct. 1804]; In re
Wnship (1970) 397 U S. 358 [25 L.Ed.2d 368, 90 S.Ct. 1068]; People v. Thonmas (1977) 19
Cal .3d 630 [139 Cal.Rptr. 594, 566 P.2d 228]; People v. Burnick (1975) 14 Cal.3d 306 [121
Cal . Rptr. 488, 535 P.2d 352]) which are manifestly inapposite. A simlar contention was
rejected in Toole v. Richardson-Merrell Inc., supra., 251 Cal.App.2d 689, 716, where the
court refused to give an instruction that a defendant agai nst whom punitive danages are
sought is entitled to the presunption of innocence. Furthernore, the Suprene Court has
recently rejected the clear and convincing test in a punitive damage case based upon
fraud. ( Liodas v. Sahadi (1977) 19 Cal.3d 278, 286-293 [137 Cal .Rptr. 635, 562 P.2d
316].) The requested instruction on the burden of proof was properly denied.

(6) Anount of Punitive Danmage Awar d:
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174 Cadl.Rptr. 348
(Citeas: 119 Cal.App.3d 757)

(32a)Ford's final contention is that the amount of punitive danages awarded, even as
reduced by the trial court, was so excessive that a new trial on that issue nust be
granted. Ford argues that its conduct was |ess reprehensible than those for which punitive
damages have been awarded in California in the past; that the $3 1/2 million award is nany
ti mes over the highest award for such danages ever upheld in California; and that the
award exceeds maxi mumcivil penalties that may be enforced under federal or state statutes
agai nst a manufacturer for marketing a defective autonobile. W are unpersuaded.

(33)In determ ni ng whether an award of punitive danmages i s excessive, conparison of the
amount awarded with other awards in other *819 <cases is not a valid consideration. (
Bertero v. National Ceneral Corp., supra., 13 Cal.3d 43, 65, fn. 12; Leming v. O lfields
Trucking Co. (1955) 44 Cal.2d 343, 355-356 [282 P.2d 23, 51 A L.R 2d 107]; Crane v. Smith
(1943) 23 Cal.2d 288, 302 [144 P.2d 356].) Nor does "[t]he fact that an award nay set a
precedent by its size" in and of itself render it suspect; whether the award was excessive
must be assessed by exanmining the circunstances of the particular case. ( Rodriguez v.
McDonnel | Dougl as Corp. (1978) 87 Cal . App.3d 626, 654- 655 [151 Cal.Rptr. 399]; see Niles
v. City of San Rafael (1974) 42 Cal.App.3d 230, 241 [116 Cal.Rptr. 733].) In deciding
whet her an award is excessive as a matter of law or was so grossly disproportionate as to
rai se the presunption that it was the product of passion or prejudice, the follow ng
factors shoul d be wei ghed: The degree of reprehensibility of defendant's conduct, the
weal th of the defendant, the amount of conpensatory damages, and an amount whi ch woul d
serve as a deterrent effect on |like conduct by defendant and others who may be so
inclined. ( Neal v. Farnmers Ins. Exchange, supra., 21 Cal.3d 910, 928; Rosener v. Sears,
Roebuck & Co. (1980) 110 Cal . App.3d 740, 750-751 [168 Cal.Rptr.237].) (32b)Applying the
foregoing criteria to the instant case, the punitive damage award as reduced by the tria
court was well within reason. [FN14]

FN14 A quantitative fornula whereby the anpbunt of punitive damages can be determ ned
in a given case with mathenmatical certainty is nmanifestly inpossible as well as
undesirable. (Mallor & Roberts, supra., 31 Hastings L.J. 639, 666-667, 670.) The
aut hors advocat e abandonment of the rule that a reasonable relationship nust exist
bet ween punitive damages and actual damages. They suggest that courts bal ance
society's interest against defendant's interest by focusing on the follow ng
factors: Severity of threatened harm degree of reprehensibility of defendant's
conduct, profitability of the conduct, wealth of defendant, anount of conpensatory
danmages (whether it was high in relation to injury), cost of litigation, potentia
crimnal sanctions and other civil actions against defendant based on sane conduct.
( 1d., at pp. 667-669.) In the present case, the anount of the award as reduced by
t he judge was reasonabl e under the suggested factors, including the factor of any
other potential liability, civil or crimnal

(34)In assessing the propriety of a punitive danage award, as in assessing the propriety
of any other judicial ruling based upon factual determ nations, the evidence nmust be
viewed in the light nost favorable to the judgment. ( Neal v. Farmers Ins. Co., supra., 21
Cal .3d 910, 922.) (32c)Viewing the record thusly in the instant case, the conduct of
Ford's managenent was reprehensible in the extrene. It exhibited a conscious and call ous
di sregard of public safety in order to nmaxim ze corporate profits. Ford's self-evaluation
of its conduct is based on a review of the evidence nost favorable to it instead of on the
basi s of the evidence nost favorable to the judgment. Unlike malicious conduct directed
*820 toward a single specific individual, Ford' s tortious conduct endangered the lives of
t housands of Pinto purchasers. Wi ghed against the factor of reprehensibility, the
puni tive damage award as reduced by the trial judge was not excessive.

Nor was the reduced award excessive taking into account defendant's wealth and the size
of the conmpensatory award. Ford's net worth was $7.7 billion and its income after taxes
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174 Cadl.Rptr. 348
(Citeas: 119 Cal.App.3d 757)

for 1976 was over $983 million. The punitive award was approximately .005 percent of
Ford's net worth and approximately .03 percent of its 1976 net incone. The ratio of the
puni tive damages to conpensatory damages was approxinately 1.4 to 1. Significantly, Ford
does not quarrel with the anbunt of the conpensatory award to G i nmshaw.

Nor was the size of the award excessive in light of its deterrent purpose. An award which
is so snall that it can be simply witten off as a part of the cost of doing business
woul d have no deterrent effect. An award which affects the conpany's pricing of its
product and thereby affects its conpetitive advantage woul d serve as a deterrent. (See
Neal v. Farmers Ins. Exchange, supra., 21 Cal.3d 910, 929, fn. 14.) The award in question
was far from excessive as a deterrent agai nst future wongful conduct by Ford and ot hers.

Ford conplains that the punitive award is far greater than the maxi num penalty that may
be i mposed under California or federal |aw prohibiting the sale of defective autonobiles
or other products. For exanmple, Ford notes that California statutes provide a maxi num fine
of only $50 for the first offense and $100 for a second offense for a dealer who sells an
autonobile that fails to conformto federal safety laws or is not equipped with required
l'ights or brakes (Veh. Code, 88 24007, 24250 et seq.; 26300 et seq.; 42000; 42001); that a
manuf acturer who sells brake fluid in this state failing to neet statutory standards is
subject to a maxi mum of only $50 (Bus. & Prof. Code, § 13800 et seq.); and that the
maxi mum penalty that may be inposed under federal |aw for violation of autonobile safety
standards is $1,000 per vehicle up to a maxi nrum of $800, 000 for any related series of
of fenses (15 U.S. C. 8§ 1397-1398). It is precisely because nonetary penalties under
government regul ati ons prescribing business standards or the crimnal |aw are so
i nadequate and ineffective as deterrents agai nst a manufacturer and distributor of nass
produced defective products that punitive danages must be of sufficient anount to
di scourage such practices. Instead of showing that the punitive damge award was
excessi ve, the conparison *821 between the award and the maxi num penalties under state
and federal statutes and regul ati ons governing autonotive safety denonstrates the
propriety of the anpbunt of punitive damages awar ded

G i nrshaw s Appeal

(35)(See fn. 15.) Ginshaw has appeal ed fromthe order conditionally granting Ford a new
trial on the issue of punitive damages and fromthe anended judgnent entered pursuant to
that order. [FN15]

FN15 A consent to a reduction in the judgnent does not preclude a plaintiff from
filing a cross-appeal where the opposing party appeals despite the consent to a
remttitur. ( Neal v. Farmers Ins. Exchange, supra., 21 Cal.3d 910, 918, fn. 1,
Mller v. National Anerican Life Ins. Co. (1976) 54 Cal.App.3d 331, 341-345 [126
Cal . Rptr. 731].)

Gri mshaw contends that the new trial order is erroneous because (1) the punitive danmages
awarded by the jury were not excessive as a matter of law, (2) the specification of
reasons was i nadequate; and (3) the court abused its discretion in cutting the award so
drastically. For reasons to be stated, we have concluded that the contentions |lack merit.

The court prefaced its specification of reasons with a recitation of the judicially

est abl i shed gui delines [FN16] for determining whether a punitive award i s excessive. The
court then observed that there was evidence in the record (referring to exhibit 125) which
m ght provide a possible rational basis for the $125 mllion jury verdict which would

di spel any presunption of passion or prejudice, [FN17] adding, however, that the court was
not suggesting that the amunt was warranted "or that the jury did utilize Exhibit 125, or
any other exhibits, and if they did, that they were justified in so doing." The court then
noted, based on the fact that Ford's net worth was $7.7 billion and its profits during the
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| ast quarter of the year referred to in the financial statenent introduced into evidence
were nore than twice the punitive award, that the award was not di sproportionate to Ford's
net assets or to its profit generating capacity. The court noted, however, that the anopunt
of the punitive award was 44 tinmes the conpensatory award, the court stated that while it
did not *822 consider that ratio alone to be controlling because aggravati ng
circunstances may justify a ratio as high as the one represented by the jury verdict, it
reasoned that the ratio coupled with the anmount by which the punitive exceeded the
conpensat ory danages (over $122 million) rendered the jury's punitive award excessive as a
matter of | aw.

FN16 The court stated that "the principles by which the propriety of the anmount of
punitive damages awarded will be judged are threefold: (1) Is the sumso large as to
raise a presunption that the award was the result of passion and prejudi ce and
therefore excessive as a matter of law, (2) Does the award bear a reasonabl e

rel ationship to the net assets of the defendant; and (3) Does the award bear a
reasonabl e rel ationship to the conpensatory damages awarded. "

FN17 Exhibit 125 was the report by Ford engi neers show ng savi ngs whi ch woul d be
realized by deferring design changes to the fuel system of Ford autonobiles to neet
t he proposed governmental standards on the integrity of the fuel systens.

(36) Gi nshaw contends that the court erred in determining that the ratio of punitive to
conpensat ory danages rendered the punitive excessive as a matter of law. The trial court,
however, did not base its decision solely on the ratio of punitive to conpensatory. It
took into account the ratio, the "aggravating circunstances" (the degree of
reprehensibility), the wealth of the defendant and its profit generating capacity, the
magni t ude of the punitive award, including the amount by which it exceeded the
conpensatory. Those were proper considerations for determ ning whether the award was
excessive as a matter of law. ( Egan v. Miutual of Onmaha Ins. Co., supra., 24 Cal.3d 809,
824; Neal v. Farmers Ins. Exchange, supra., 21 Cal.3d 910, 927-928; Rosener v. Sears,
Roebuck & Co., supra., 110 Cal.App.3d 740, 752-754; Little v. Stuyvesant Life Ins. Co.
(1977) 67 Cal.App.3d 451, 469-470 [136 Cal.Rptr. 653].) (37)Wen a trial court grants a
new trial for excessive danages, either conditionally or outright, a presunption of
correctness attaches to the order and it will not be reversed unless it plainly appears
that the judge abused his discretion. ( Neal v. Farmers Ins. Exchange, supra., 21 Cal.3d
910, 933; Doolin v. Omibus Cable Co. (1899) 125 Cal. 141, 144-145 [57 P. 774].) In the
case at bench, we find no abuse of discretion

Grimshaw al so contends that the order granting a newtrial was invalid for |ack of
adequat e specification of reasons. W find that contention equally lacking in merit.
(38)When a notion for newtrial is granted for excessive damages the specification of
reasons should indicate the respects in which the evidence dictated a smaller verdict but,
as the court observed in Neal ( Neal v. Farners Ins. Exchange, supra., 21 Cal.3d 910),
di fferent considerations bear upon the adequacy of the reasons where the anount of
punitive rather than conpensatory danages is the prinmary concern. ( Id., at p. 932.) In
such cases the specification is adequate if it reveals how the court applied the
deci si onal guidelines for assessing the propriety of the anmount of the punitive damage
award to the evidence in the particular case. This the trial court did in the instant
case. Its specification of reasons adequately enables a review ng court to deternine
whet her there is a substantial basis in |aw and fact for the order granting the
condi tional new trial. *823

Finally, Ginmshaw contends the court abused its discretion in reducing the award to $3
1/2 million as a condition of its newtrial order and urges this court to restore the jury
award or at least require a remttitur of substantially |less than that required by the
trial court.

Copr. © Bancroft-Whitney and West Group 1998
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(39)In ruling on a notion for newtrial for excessive damages, the trial court does not
sit "in an appellate capacity but as an independent trier of fact." ( Neal v. Farners Ins.
Exchange, supra., 21 Cal.3d 910, 933.) This role as a fact finder is conferred on the
trial court by Code of Civil Procedure section 662.5 which provides that if a new trial
[imted to the issue of danages would be proper after a jury trial, "the trial court my
inits discretion: ... (b) If the ground for granting a new trial is excessive damages,
make its order granting the new trial subject to the condition that the notion for a new
trial is denied if the party in whose favor the verdict has been rendered consents to a
reduction of so nuch thereof as the court in its independent judgment determ nes fromthe
evidence to be fair and reasonable.” (Italics supplied.) In addition, Code of Givi
Procedure section 657 provides that an order granting a new trial for excessive damages
shall be reversed "only if there is no substantial basis in the record for"” the reasons
stated in the judge's specification of reasons. An appellate court may reverse the order
granting the new trial only when the reasons given by the trial judge reflect a nanifest
and unmi st akabl e abuse of discretion. ( Delos v. Farmers Ins. Goup (1979) 93 Cal. App. 3d
642, 663 [155 Cal.Rptr. 843]; Wathers v. Kaiser Foundation Hospitals (1971) 5 Cal.3d 98,
109 [95 Cal .Rptr. 516, 485 P.2d 1132]; Mazzotta v. Los Angeles Ry. Corp. (1944) 25 Cal.2d
165, 169 [153 P.2d 338].)

Here, the judge, exercising his independent judgnent on the evidence, determ ned that a
punitive award of $3 1/2 mllion was "fair and reasonable." Evidence pertaining to Ford's
conduct, its wealth and the savings it realized in deferring design nodifications in the
Pinto's fuel system m ght have persuaded a different fact finder that a | arger award
shoul d have been allowed to stand. Qur role, however, is limted to determ ni ng whet her
the trial judge's action constituted a mani fest and unmni stakabl e abuse of discretion
Here, the judge referred to the evidence bearing on those factors in his new trial order
and obviously weighed it in deciding what was a "fair and reasonabl e" award. W cannot say
that the judge abused the discretion vested in himby Code of Civil Procedure section
662.5 or that there is "no substantial basis in the record" for the reasons given for the
order. Finally, while the trial judge nay not have taken into account Ford's potenti al
liability for punitive *824 danages in other cases involving the sane tortious conduct in
reducing the award, it is a factor we may consider in passing on the request to increase
the award. Considering such potential liability, we find the anbunt as reduced by the
trial judge to be reasonable and just. W therefore decline the invitation to nodify the
judgnment by reducing the anobunt of the remttitur

Di sposition

In Ginshaw v. Ford Mdtor Co., the judgnment, the conditional new trial order, and the
order denying Ford's notion for judgnent notw t hstanding the verdict on the issue of
puni tive damages are affirned.

The Grays' Case
Ford' s Appea

Ford has filed a single appellant's opening brief on its appeal fromthe Ginshaw and
Grays judgnments and has advanced the same contentions for the reversal of both judgnents
except that Ford' s contentions respecting punitive damages only pertain to the Ginmshaw
judgment. Ford does not attack the sufficiency of the evidence to establish its liability
to the Grays or to support the anpbunt of conpensatory danages awarded to them [FNL18]

FN18 Ford nakes a bare assertion that damages in the Grays case were "extrenely

hi gh." The award was $659,680. Plaintiffs were the surviving husband and 2 m nor
daughters, ages 12 and 13, who had been adopted by the couple at birth. At the time
of her death, Ms. Gray was 51. She had worked full tine and had been earning at

| east $20,000 a year as of the date of trial. Evidence of the econonmic |oss al one
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resulting fromher death was approxi mately $260,000. In addition, the surviving
heirs |l ost the confort and society of a devoted wife and nother. The verdict was by
no nmeans excessive as a matter of |aw and Ford does not so contend.

For all of the reasons stated in our opinion on Ford's appeal fromthe Ginmshaw judgment,
Ford's attacks upon the Grays' judgnent nust fail. Ford has failed to denmonstrate in

ei ther appeal that any errors or irregularities that may have occurred during the trial
resulted in a miscarriage of justice.

The Grays' Cross-appeal

The Grays have cross-appeal ed fromthe judgnent to the extent that they were precluded
from seeking punitive danmages. [FN19] The Grays' *825 notion to anend their conplaint to
add al | egations seeking punitive damages was deni ed on the ground such damages are not
recoverable in a wongful death action. The issue is whether the Grays shoul d have been
granted | eave to anend.

FN19 The Grays al so purport to appeal froman order denying their notion for |eave
to anmend their conplaint to seek punitive damages. Such an order is nonappeal abl e
and the appeal therefrom nust be dismissed. ( Tu-Vu Drive-In Corp. v. Davies (1967)
66 Cal.2d 435, 436, fn. 2 [58 Cal.Rptr. 105, 426 P.2d 505].) The order, however, is
revi ewabl e on an appeal fromthe final judgment in the action. ( Schaefer v.
Berinstein (1960) 180 Cal.App.2d 107, 114 [4 Cal.Rptr. 236], disapproved on ot her
grounds, Jefferson v. J. E. French Co. (1960) 54 Cal.2d 717, 719, 720 [7 Cal.Rptr.
899, 355 P.2d 643]; Fuss v. City of Los Angeles (1958) 162 Cal . App. 2d 643, 646 [328
P.2d 831].)

The Grays advance three theories on which they predicate their argunments that denial of

| eave to anend constituted prejudicial error: (1) Because the executor or adm nistrator of
Ms. Gray's estate could have sought punitive damages in an action under Probate Code
section 573, the fact that the heirs, rather than the personal representative, were
attenpting to recover punitive danages was nerely a technical irregularity which should
have been disregarded in the interest of justice; (2) the California rule barring recovery
of punitive damages in wongful death actions is the product of an erroneous
interpretation of the pertinent statutes; and (3) to the extent that the California
statute prohibits heirs fromrecovering punitive danages, it is violative of the equa
protection clauses of the state and federal Constitutions. In the ensuing anal ysis we have
concl uded that none of the theories advanced by the Grays support their contention that
deni al of leave to anend their conplaint to seek punitive damages constituted error. W
have concluded: (1) The rationale of Kl opstock v. Superior Court (1941) 17 Cal.2d 13 [108
P.2d 906, 135 A.L.R 318], cited in support of the first theory is inapplicable; (2) the
California rule on punitive damages in wongful death actions did not arise out of
statutory msinterpretation; and (3) denying heirs the right to seek punitive damages in a
wrongful death action where such right survived the decedent and coul d have been asserted
by the personal representative of the decedent's estate under Probate Code section 573
does not offend the equal protection clauses of the state and federal Constitutions.

Prelimnarily, we undertake a brief review of the history of our wongful death statute
insofar as it is pertinent to the contentions advanced by the G ays.

California's first wongful death statute (Stats. 1862, ch. 330, 88 1, 3, pp. 447-448)
whi ch was patterned closely after Lord Canpbell's Act *826 (see 15 Holdsworth, A History
of English Law, p. 220) provided that "in every such action, the jury may give such
damages, pecuniary and exenplary, as they shall deemfair and just, ..." (Stats. 1862, ch.
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174 Cadl.Rptr. 348
(Citeas: 119 Cal.App.3d 757)

330, 8§ 3, p. 448.) Wen the statute was codified in 1872, the damage provision read: "In
every such action, the jury nmay give such damages, pecuniary or exenplary, as under al
the circunstances of the case, may to them seemjust." (See Deering's Code Cv. Proc.
Annot., 88 339-419, p. 237.)

In 1874 the Legislature deleted the words "pecuniary or exenplary" fromthe damage cl ause
and anmended it to read "such damages nmay be given as under all the circunstances of the
case, may be just." (l1d.) Qur Suprene Court's pronouncenent in Lange v. Schoettler (1896)
115 Cal . 388, 391-392 [47 P. 139], concerning the intended effect of the 1874 anendnent
led to the accepted rule in this state that punitive damages are not recoverable in a
wrongful death action. The court stated that the purpose of the 1874 amendnent "nmnust have
been to take away the right to exenplary damages, and to nake the rule accord with the
general rule el sewhere" so that danmages could not include "any grievance personal to the
deceased, or any danmge allowed in the interest of the people as punishnent." In support
of these conclusions, the court cited several of its earlier cases: Pepper v. Southern
Pacific Co. (1895) 105 Cal. 389 [38 P. 974]; Mrgan v. Southern Pacific Co. (1892) 95 Cal
510 [30 P. 603]; and Munro v. Dredging etc. Co. (1890) 84 Cal. 515 [24 P. 303]. Munro held
that the California statute, |like those of other jurisdictions, allowed danages for
pecuniary |oss to designated relatives, including deprivation of "confort, society,
support, and protection," but excluded nmental suffering and "exenplary or vindictive
damages. " ( 1d., at p. 527.) [FN20] *827

FN20 Lange v. Schoettler, supra., 115 Cal. 388, gave no explanation for the deletion
of the word "pecuniary" as well as "exenplary." A commentator has noted that under
the Lange rationale, it could have been said that the Legislature nust have intended
to deny "pecuniary," as well as exenplary, danages in wongful death cases.
(McCdelland & Truett, Survival of Punitive Damages in Wongful Death Cases, 8 U S.F.
L. Rev. 585, 605.) Despite the anendnent, however, subsequent decisional |aw

devel oped a theory that damages for wongful death were recoverable only for the
"pecuni ary" loss suffered by the heirs. (E. g., Valente v. Sierra Railway Co. (1909)
158 Cal . 412, 418-419 [111 P. 95]; Hale v. San Bernardino etc. Co. (1909) 156 Cal
713, 718 [106 P. 83].) Nevertheless, as our Suprenme Court recently noted in Krouse
v. Graham (1977) 19 Cal.3d 59, 67 [137 Cal.Rptr. 863, 562 P.2d 1022], courts have
uniformy allowed recovery for the "pecuniary value" of the | oss of the society,
confort, care and protection offered by the deceased. Wre the question one of first
i mpression, it mght be argued that the 1874 anendnent del eting the words "pecuniary
and exenplary" was intended to broaden rather than restrict recoverable danages in a
wrongful death action

The statute renained virtually unchanged until 1949 when the Legislature, in the wake of
Hunt v. Authier (1946) 28 Cal.2d 288 [169 P.2d 913, 171 A L.R 1379], enacted Cvil Code
section 956 providing for survival of personal injury causes of action. [FN21]

Cont enmpor aneously, the Legislature anended Code of Civil Procedure section 377 (the
wrongful death statute) to provide that danages that may be awarded under that section
shall not include those recoverable under Civil Code section 956 and for the joinder of
actions under Civil Code section 956 with wongful death actions and for their
consolidation for trial if separately filed. [FN22] (Stats. 1949, ch. 1380, p. 2400.) The
survival statute provided that where the person entitled to maintain the action "dies

bef ore judgnment," the damages recoverable "shall be limted to | oss of earnings and
expenses sustained or incurred as a result of the injury by the deceased prior to his
deat h, and shall not include damages for pain, suffering or disfigurenent, nor punitive or
exenpl ary danages, ." (ltalics supplied.) *828

FN21 Former Civil Code section 956 provided: "A thing in action arising out of a
wrong which results in physical injury to the person or out of a statute inposing
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(Citeas: 119 Cal.App.3d 757)

liability for such injury shall not abate by reason of the death of the wongdoer or
any other person |iable for danages for such injury, nor by reason of the death of

t he person injured or of any other person who owns any such thing in action. Wen
the person entitled to maintain such an action dies before judgnent, the damages
recoverable for such injury shall be linited to | oss of earnings and expenses
sustained or incurred as a result of the injury by the deceased prior to his death,
and shall not include damages for pain, suffering or disfigurenment, nor punitive or
exenpl ary danages, nor prospective profits or earnings after the date of death. The
damages recovered shall formpart of the estate of the deceased. Nothing in this
article shall be construed as naking such a thing in action assignable."

FN22 As amended in 1949, Code of Civil Procedure section 377 read: "Wen the death
of a person not being a minor, or when the death of a m nor person who | eaves
surviving himeither a husband or wife or child or children or father or nother, is
caused by the wongful act or neglect of another, his heirs or persona
representatives may maintain an action for damages agai nst the person causing the
death, or in the case of the death of such w ongdoer, against the persona
representative of such wongdoer, whether the wongdoer dies before or after the
death of the person injured. |If any other person is responsible for any such
wrongful act or neglect, the action nay al so be naintai ned agai nst such ot her
person, or in case of his death, his personal representatives. In every action under
this section, such damages nmay be given as under all the circunstances of the case,
may be just, but shall not include damages recoverabl e under Section 956 of the
Cvil Code. The respective rights of the heirs in any award shall be determ ned by
the court. Any action brought by the personal representatives of the decedent
pursuant to the provisions of Section 956 of the Civil Code may be joined with an
action arising out of the sane wongful act or neglect brought pursuant to the
provisions of this section. If an action be brought pursuant to the provisions of
this section and a separate action arising out of the sanme wongful act or neglect
be brought pursuant to the provisions of Section 956 of the Civil Code, such actions
shal |l be consolidated for trial on the nmotion of any interested party." (See Stats.
1949, ch. 1380, pp. 2401-2402.)

In 1961, the Law Revi sion Comm ssion recommended revisions of the statutes relating to
the survival of tort causes of action. (See 3 Cal.Law Revision Com Rep. (1961) p. F-1.)
It recormended adoption of Probate Code section 573, [FN23] which expressly provided for
the survival of a cause of action for punitive or exenplary damages. [FN24] (1d., at p.
F-7.) In reconmendi ng survival of a claimfor exenplary damages, the conm ssion stated:
"The provision in the 1949 | egislation that the right to recover punitive or exenplary
damages i s extingui shed by the death of the injured party should not be continued. There
are no valid reasons for this limtation. True, such danages are in a sense a windfall to
the plaintiff's heirs or devisees, but since these danages are not conpensatory in nature,
they woul d have constituted a windfall to the decedent as well. The object of awarding
such damages being to punish the wongdoer, it would be particularly inappropriate to
permt himto escape such punishment in a case in which he killed rather than only injured
his victim" (1d.) The comm ssion did not recommend any changes in the wongful death
statute (Code Civ. Proc., 8§ 377) except that the reference to Civil Code section 956 be
changed to Probate Code section 573. (Id., at p. F-9.) The Legislature enacted Probate
Code section 573 and anended Code of Civil Procedure section 377 as recomended by the
conmi ssi on. *829

FN23 I ncluded in Probate Code section 573 were nmatters fornerly covered by G vi
Code section 956 and Probate Code section 574.

Probat e Code section 573 provides: "Except as provided in this section no cause of
action shall be lost by reason of the death of any person but may be naintai ned by
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(Citeas: 119 Cal.App.3d 757)

or agai nst his executor or admnistrator.

“I'n an action brought under this section agai nst an executor or adm nistrator al
damages nmay be awarded which mi ght have been recovered agai nst the decedent had he
lived except damages awardabl e under Section 3294 of the Civil Code or other damages
i nposed primarily for the sake of exanple and by way of punishing the defendant.
"When a person having a cause of action dies before judgnent, the damages
recoverabl e by his executor or admnistrator are limted to such | oss or damage as

t he decedent sustained or incurred prior to his death, including any penalties or
punitive or exenplary danages that the decedent woul d have been entitled to recover
had he lived, and shall not include damages for pain, suffering or disfigurenent.
"This section is applicable where a | oss or danage occurs simultaneously with or
after the death of a person who woul d have been liable therefor if his death had not
preceded or occurred sinultaneously with the | oss or damage.

"Nothing in this section shall be construed as nmaki ng assi gnable things in action
whi ch are of such a nature as not to have been assignable prior to the enactnent of
the 1961 anmendnent to this section.”

FN24 The conmi ssion al so reconmended that danages for pain and suffering and
di sfigurenent be allowed under section 573, but the Legislature decided to continue
to exclude such danmages. (3 Cal.Law Revision Com Rep., supra., pp. F-1, F-7.)

(40) Since the 1961 anmendnents to the survival and wongful death statutes, our courts
have reaffirmed the | ong-standing view that the wongful death statute does not permt
recovery of exenplary damages. ( Cortez v. Macias (1980) 110 Cal. App.3d 640, 657 [167
Cal . Rptr. 905], hg. den. Nov. 26, 1980; Umansky v. Urquhart (1978) 84 Cal.App.3d 368, 372
[148 Cal . Rptr. 547]; Stencel Aero Engineering Corp. v. Superior Court (1976) 56 Cal. App.3d
978, 983 [128 Cal.Rptr. 691]; Pease v. Beech Aircraft Corp., supra., 38 Cal.App.3d 450,
461- 462; Doak v. Superior Court (1968) 257 Cal.App.2d 825 [65 Cal.Rptr. 193, 27 A L.R 3d
1362].) In Pease v. Beech Aircraft Corp., supra., the court based its decision on Lange v.
Schoettler and its progeny and on the further ground that the 1961 | egi sl ation made
danmages recoverabl e under the survival and wongful death statutes "mutually exclusive."
Finally, in Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 450 [131
Cal .Rptr. 14, 551 P.2d 334, 83 A L.R 3d 1166], our Supreme Court declared: "The California
statutes and decisions ... have been interpreted to bar the recovery of punitive damages
in a wongful death action. (See Pease v. Beech Aircraft Corp. (1974) 38 Cal . App. 3d 450,
460- 462 [ 113 Cal .Rptr. 416] and authorities there cited.)"

(41)Punitive danages are, however, recoverable in an action under Probate Code section
573 by the personal representative of the decedent's estate if the decedent survived the
accident, however briefly, or if the property of the decedent was damaged or |ost before
death. ( Stencel Aero Engineering Corp. v. Superior Court, supra., 56 Cal.App.3d 978,
987-988; see Pease v. Beech Aircraft Corp., supra., 38 Cal.App.3d 450, 459-460.) There
need not be a pending action at the tinme of death; it is sufficient that the claimarose
bef ore death. ( Dunwoody v. Trapnell (1975) 47 Cal . App.3d 367, 369-370 [120 Cal . Rptr.
859] .)

W address the Grays' various contentions in light of the foregoing |egislative and
deci si onal background.

The premise of the Grays' first argunment is that because Ms. Gay survived the accident
for three days, her personal representative would have been entitled to seek punitive
damages in an action under Probate Code section 573. It is urged therefore that the fact
the heirs, rather than the personal representative, were the ones seeking to recover
punitive danmages was a technical irregularity which should have been *830 disregarded in
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the interest of justice, citing Kl opstock v. Superior Court, supra., 17 Cal.2d 13.

The contention m stakes the significance of Kl opstock, supra., 17 Cal.2d 13. In that
case, the personal representative of an heir of decedent brought an action to enforce a
claimwhich could only be enforced by the personal representative of decedent's estate.

[ FN25] Defendants denurred on the ground the action was not brought by the real party in
interest but the denmurrer was overrul ed and the case went to trial resulting in a
plaintiff's judgment. On defendants' appeal, the judgnment was reversed on the ground the
action had not been prosecuted by the real party in interest, i.e., by the persona
representative of the estate of the deceased. ( Sanmter v. Kl opstock Realty Co. (1939) 31
Cal . App. 2d 532, 535 [88 P.2d 250].) On remand, plaintiff nmoved to file an anended

conpl aint nami ng the personal representative of the estate as the party plaintiff.

Def endants responded with a notion to dismss the action on the ground the jurisdictiona
defect could not be cured by an anendnent. The court denied the notion to dism ss and
granted |l eave to file the anended conpl ai nt. Defendants thereupon sought a wit of nandate
in the reviewi ng court to conpel the superior court to dismss the action. The Supremne
Court held that while the power to permit anendnments is not unlimted and an amendnent
that introduces a wholly new cause of action is inpermssible, "the test is whether an
attenpt is made to state facts which give rise to a wholly distinct and different |ega
obligation agai nst the defendant. The power to pernit anmendnent is denied only if a change
is made in the liability sought to be enforced agai nst the defendant." ( *831Kl opstock v.
Superior Court, supra., 17 Cal.2d 13, 20.) The court concluded that inasmuch as the
action was brought to enforce the same obligation which the substituted plaintiff was
seeking to enforce, the anmendrment was properly allowed in furtherance of justice.

FN25 The rationale for the rule that only the personal representative of the
deceased can mmintain certain types of actions is explained in Holland v. MCarthy
(1918) 177 Cal. 507, 509-510 [171 P. 421]: "To permt ... [an heir] to maintain an
action of any character affecting [decedent's] property, whether for the direct
recovery thereof or to determ ne an adverse right thereto, is well calculated to
lead to inevitabl e confusion and i nconveni ence. There m ght be | egatees under a
will, or heirs other than the one suing, or creditors of the decedent entitled to
nmoney in payment of their clainms, none of whomwould be affected by the
judgrment. Assuming that in the case at bar and upon issue joined upon all the
al | egations of the conplaint, judgnent had been rendered for the defendants, such
judgrment would be ineffectual as a plea in bar to an action agai nst the sane
defendants for the same property brought by the administrator of the estate. One
havi ng possessi on of nobney or property of a decedent at the tine of the latter's
death should not, at the suit of an heir, be called upon at his peril to deliver or
pay it over unless he can conclusively establish for all tine that there was no
will, no |legatees, no creditors of the estate, and no other heirs, without all of
whi ch he could not be exenpt fromliability, nor unless a judgnent therein rendered
in his favor would protect himin subsequent litigation for the sanme property by
other heirs or the personal representatives of the deceased."

In the case at bench the Grays never attenpted to allege a cause of action under Probate
Code section 573, nor did the personal representative attenpt to join as a party plaintiff
for the purpose of pleading such a cause of action. The heirs sinply noved to anend their
wrongful death cause of action to seek punitive danages. (42)A cause of action under the
survival statute is separate and distinct froma cause of action for wongful death under
Code of Civil Procedure section 377. ( Larcher v. Wanless (1976) 18 Cal.3d 646, 656-657
[135 Cal . Rptr. 75, 557 P.2d 507]; Earley v. Pacific Electric Ry. Co. (1917) 176 Cal. 79,
80-81 [167 P. 513]; see Lewis v. Cty and County of San Francisco (1971) 21 Cal . App. 3d
339, 341 [98 Cal.Rptr. 407].) Thus, the Klopstock rationale is inapposite to the validity
of the trial court's order denying the Grays' notion to amend the wongful death cause of
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action to seek punitive damages.
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The Grays next mamintain that the California rule barring punitive damages in a w ongful
death case is predicated on an erroneous interpretation of the relevant statutes. They
argue that the 1961 anmendnents to the survival statute reflect a shift in state policy
concerning the right of heirs to recover exenplary damages in wongful death cases.

Wil e the 1961 anendnents to the survival statute nay have created an arguable statutory
anbiguity concerning the right to seek punitive damages in a wongful death action, we
cannot ascribe to the enactnent of the amendments a legislative intent to so provide.
[FN26] (43)It is *832 a generally accepted principle that in adopting or anending
statutes, the Legislature is presumed to have acted with know edge of existing donestic
judicial decisions and to have enacted or anmended statutes in light of such decisions as
have a direct bearing on the legislative action taken. ( Estate of McD Il (1975) 14 Cal.3d
831, 839 [122 Cal.Rptr. 754, 537 P.2d 874]; Alter v. Mchael (1966) 64 Cal.2d 480, 482-483
[50 Cal.Rptr. 553, 413 P.2d 153], disapproved on other grounds, Neel v. Mgana, 0 ney,
Levy, Cathcart & Celfand (1971) 6 Cal.3d 176, 190-191 [98 Cal.Rptr. 837, 491 P.2d 421];
Buckl ey v. Chadwi ck (1955) 45 Cal.2d 183, 200 [288 P.2d 12, 289 P.2d 242].) Wen the
Legi sl ature enacted Probate Code section 573 in 1961, it nust be presuned to have been
aware of the long-standing judicial interpretation of our wongful death statute with
respect to punitive damages, with the result that had it intended to all ow recovery of
such damages in wongful death actions, it would have expressly anmended Code of C vi
Procedure section 377 so to provide. Continued adherence after 1961 to the view that our
wrongful death statute does not permt recovery of punitive damages is not the product of
statutory msinterpretation.

FN26 Were it not for the Iong history of decisional [aw interpreting our w ongful
death statute and the rule that the Legislature is presunmed to be aware of judicial
decisions interpreting a statute when it anmends the statute, a persuasive argunent

m ght be made that Probate Code section 573 as adopted in 1961, when read in
conjunction with Code of Civil Procedure section 377, was neant to allow punitive
danmages to be recovered in wongful death actions; that in prohibiting recovery in
wrongful death actions of danages which are "recoverable" in survival actions, the
Legi sl ature intended only to prevent "double recovery" of damages when two suits are
filed involving the sane death. (See McCelland & Truett, 8 U S.F. L.Rev., supra.
585, 595, fn. 49.) The anomaly of allow ng punitive damages if a victimlived even a
few nonents after injury, while denying themif the victimdied instantaneously
woul d be avoided by so interpreting the statutes.

IV

Finally, the Grays contend, to the extent that our wongful death statute precludes
recovery of punitive damages, it is violative of the equal protection provisions of the
federal and state Constitutions. [FN27] The Grays argue that the wongful death and
survival statutes establish arbitrary and unreasonabl e distinctions having no discernibly
rati onal basis. They urge that there is no reasonable basis for treating heirs in a
wrongful death action differently froma personal representative asserting a right of
action under the survival statute and, in a broader context, for denying heirs a right
given to all other victims of a wongdoer's malicious conduct.

FN27 Article I, section 7 of the California Constitution provides in part: "(a) A
person may not be deprived of life, liberty, or property w thout due process of |aw
or deni ed equal protection of the |aws; "

Article IV, section 16, subdivision (a), of the California Constitution provides:
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(a) Al laws of a general nature have uni form operation."

The Grays' statenent of the constitutional issue presented in this case is too broad. The
guestion before us is not whether our wongful death statute offends equal protection
guar ant ees because it denies heirs generally the right to seek punitive danages in a
wrongful death action. *833 The question is whether the statute is discrininatory because
it denies the right to seek such danmages to the class of heirs of which the Grays are
nmenbers.

The anomaly of a wongdoer being subject to punitive damages if he causes injury but not
if he causes death was substantially aneliorated by the 1961 | egislation providing for
survival of punitive damage clains. Under the statute, the claimsurvives if decedent had
a cause of action under Probate Code section 573 at the tine of death. If an interval of
ti me, however brief, elapses between injury to the person or to his or her property and
death, the claimsurvives; but a claimfor punitive danages will not lie if death occurs
simul taneously with the infliction of the injury. [FN28] (See Stencel Aero Engi neering
Corp. v. Superior Court, supra., 56 Cal.App.3d 978, 987-988; Pease v. Beech Aircraft
Corp., supra., 38 Cal.App.3d 450, 459-460.) The 1961 legislation thus created two cl asses
of heirs in wongful death actions: (1) Heirs whose decedent had a claimfor punitive
danmages at death and (2) heirs whose decedent died without a surviving claimfor such
damages. Because this classification was the result of legislative action, it is an
appropriate classification for equal protection analyses. (See Brown v. Merlo (1973) 8
Cal . 3d 855, 862 [106 Cal.Rptr. 388, 506 P.2d 212, 66 A L.R 3d 505].) Moreover, because
Ms. Gray survived for three days after the accident, her heirs are nenbers of the first
cl ass.

FN28 When life ends, as well as when it begins, has | ong been a controversia
subject in legal and nedical circles. It may well be a nedical rarity for death to
occur simultaneously with the infliction of a death-causing injury.

Two recent decisions, one by a state Court of Appeal and the other by the United States
Court of Appeals for the Ninth Crcuit have rejected equal protection challenges to the
precl usion of punitive damages under our wongful death statute. ( Georgi e Boy
Manuf acturing, Inc. v. Superior Court (1981) 115 Cal.App.3d 217 [171 Cal .Rptr. 382]; In re
Paris Air Crash (9th Cr. 1980) 622 F.2d 1315, cert. den. Kalinsky v. Ceneral Dynanmics
Corp., 449 U S. 976 [66 L.Ed.2d 237, 101 S.Ct. 387].) The United States Ninth Grcuit
Court of Appeals found what it considered to be several rational bases for the |legislative
classification. Georgie Boy determ ned that |egislative concern for the danger of
excessi ve punitive damage awards in cases involving death provided a sufficient
di scernible | egislative purpose. The court was al so of the view that the unbroken |ine of
cases for sone 90 years holding that punitive damages are not recoverable in wongful
deat h cases inports tacit and *834 inplied approval of the constitutionality of Code of
Civil Procedure section 377. The foregoi ng considerations together with the In re Paris
Air Crash decision persuaded the court to rule in favor of constitutionality.

Nei t her case, however, analyzes the constitutional issue in terns of the classes of heirs
affected by the statutory bar against recovery of punitive damages in wongful death
actions. A statutory schene which would punish a tortfeasor if he inflicts death-causing
i njury which does not result in sinultaneous death but would not punish if death occurs
i nstantaneously is difficult to explain on the basis of any conceivable, realistic,
rati onal |egislative purpose. [FN29] However, resolution of the equal protection issue
presented in this case does not require us to determine whether a rational basis can be
found to explain the anomaly. The question before us is whether a | aw which denies to
heirs of a decedent who died with a claimfor punitive danages extant the right to recover
such damages in a wongful death action violates equal protection guarantees. Resol ution
of this issue does not turn on whether heirs of the other class are entitled to seek such

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAPRS573&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAPRS573&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAPRS573&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CAPRS573&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=56CAAPP3D978&FindType=Y&ReferencePositionType=S&ReferencePosition=987
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=38CAAPP3D450&FindType=Y&ReferencePositionType=S&ReferencePosition=459
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=8CALIF3D855&FindType=Y&ReferencePositionType=S&ReferencePosition=862
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973122110
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=115CAAPP3D217&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1981103776
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1981103776
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1981103776
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1981103776
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980118367
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980226979
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS377&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS377&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS377&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS377&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS377&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=1000298&DocName=CACPS377&FindType=L

119 Cal.App.3d 757 Page 51
174 Cadl.Rptr. 348
(Citeas: 119 Cal.App.3d 757)

damages in a wongful death action. *835

FN29 Both Ceorgi e Boy Manufacturing, Inc. v. Superior Court, supra., 115 Cal . App. 3d
217, and In re Paris Air Crash, supra., 622 F.2d 1315, cite the potential danger of
excessive punitive awards as a conceivable rational basis for the |legislative denial
of the right to seek punitive damages in wongful death cases. Neither decision
however, seens to have taken into account the fact that courts not only have the
power but that it is their duty to set aside or nodify "excessive" damage awards. |n
addition, as the Georgie Boy court candidly noted, there are no enpirical data which
woul d support the fears of large verdicts should punitive damages be recoverable in
wrongful death cases. ( Ceorgie Boy Manufacturing, Inc. v. Superior Court, supra.
115 Cal . App.3d at p. 225, fn. 4.) Finally, the rationale of danger of excessive
punitive damages is difficult to square with the |egislation providing for survival
of a punitive danmage cl ai m enforceabl e by the personal representative and the
joinder of such action with a wongful death action or consolidation of the actions
under the two statutes if they were separately filed. In In re Paris Air Crash,
supra., 622 F.2d at page 1321, the court distinguished Brown v. Merlo, supra., 8
Cal . 3d 855, on the ground that the guest's cause of action was of commopn law origin
whereas the wongful death cause of action is statutory. It is true that our Suprene
Court in Justus v. Atchison (1977) 19 Cal.3d 564, 571-575 [139 Cal.Rptr. 97, 565
P.2d 122], declined to accept the concept enunciated by the Massachusetts Supremne
Court in Gaudette v. Webb (1972) 362 Mass. 60 [284 N. E. 2d 222, 229, 61 A L.R 3d 893]
that the right to recover for wongful death is of common | aw origin. However, we
believe that in the present context at least, there is much to be said for the view
expressed by Justice Tobriner in his concurring opinion in Justus that a right which
was originally statutory in origin may now serve as a source of common [aw. (19
Cal.3d at p. 586.)

The Ninth Circuit also advanced as one of the justifications for precluding punitive
damages in wongful death cases the rationale that punishnent and deterrence are
nost effective when paynent is required to be made by the tortfeasor directly to the
victim (622 F.2d at p. 1323.) The observance of the suggested ritual is about as
nmeani ngful to the I aw of punitive danages as the comon law ritual of |ivery of
seisin is to nodern conveyancing. It is even | ess persuasive than the argunents
rejected in Brown v. Merlo, supra., 8 Cal.3d 855, 865, 878, that a rational basis
for the guest statute was the protection of a generous host from an ungrateful guest
or the prevention of collusive |awsuits.

The equal protection test in the present context is the "traditional," "rational basis,"
or "restraint" standard of review ( Steed v. Inperial Airlines (1974) 12 Cal.3d 115,
123-124 [115 Cal . Rptr. 329, 524 P.2d 801, 68 A L.R 3d 1204]; see Justus v. Atchison (1977)
19 Cal.3d 564, 580-581 [139 Cal.Rptr. 97, 565 P.2d 122].) Qur Suprene Court has refrained
fromselecting a linguistic formulation fromanong the various alternatives for expressing
this standard, declaring that they all require "'the court to conduct "a serious and
genuine judicial inquiry into the correspondence between a classification and the
| egi slative goals.""' ( Cooper v. Bray (1978) 21 Cal.3d 841, 848 [148 Cal .Rptr. 148, 582
P.2d 604], quoting Newl and v. Board of Governors (1977) 19 Cal.3d 705, 711 [139 Cal.Rptr.
620, 566 P.2d 254], italics deleted.) The test is not whether there is a theoretically
concei vabl e state purpose that woul d support the classification but whether "there is a
realistically conceivable |egislative purpose which rationally justifies the disparate
treatnent ...." ( Cooper v. Bray, supra., 21 Cal.3d 841, 851; Brown v. Merlo, supra., 8
Cal . 3d 855, 865, fn. 7.)

(44)G ven that the primary purposes of punitive damages are puni shnent and deterrence of

i ke conduct by the wongdoer and others, a rational justification exists for the
| egi sl ative denial of the right to seek punitive danages to the class of persons who are
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heirs of a decedent whose claimfor such damages survived and was enforceabl e by the
personal representative. Where such claimsurvives and is recoverable in an action by the
personal representative of the decedent ( Dunwoody v. Trapnell, supra., 47 Cal.App.3d 367,
369), to grant the heirs an additional, separate and independent right to recover punitive
damages in a wongful death action would permt doubl e punishnment for the sanme tortious
conduct and could also | ead to double recovery of punitive damages by the heirs. The

pur pose of puni shment and deterrence will have been served by the enforcenent of the

puni tive danmage clai mthat survived the decedent. [FN30] There is a |likelihood that the
heirs would share in the personal representative's recovery of such danages. *836

FN30 It m ght be argued that the ambunt of exenplary damages recoverable by the
personal representative in an action under Probate Code section 573 m ght not be

| arge enough to serve as puni shnent and deterrence if the anmpbunt of conpensatory
danmages recoverable in such action is small. The ratio of exenplary to conpensatory
damages, however, is only one of the many factors to be considered in determnining
t he reasonabl eness of an award of exenplary damages. |Indeed, as we noted in the
Gi mshaw section of this opinion, commentators have criticized use of the ratio of
exenpl ary to conpensatory danages as a factor for consideration in assessing the
propriety of an exenplary danage award and have reconmended its abandonnent. (Fn
15, ante.) We agree with the conmmentators; the focus should be on the severity of
the threatened harm reprehensibility of the conduct, wealth of defendant, and
profitability of the conduct.

We concl ude that whether or not it would be a denial of equal protection to preclude
heirs of a decedent who died wi thout a surviving claimfor punitive damages from seeki ng
such recovery, the class of heirs of which the Grays are nmenbers has not suffered a deni al
of equal protection by being barred from seeking punitive damages in a wongful death
action.

Di sposition
The judgrment in Gay v. Ford Motor Co. is affirnmed.

McDani el , J., concurred.

KAUFMAN, J.

Al though | agree with the ultinmate disposition of each issue, | amunable to subscribe en
toto to those portions of the opinion relating to Copp's testinony concerning the reasons
for his termnation by Ford, the alleged violations of the order in linmine, and the design
defect instructions. Accordingly, | concur in the judgnents and in the opinion except as
to those portions.

A petition for a rehearing was denied June 18, 1981, and the petition of appellant Ford
Mot or Conpany and appellants Gray et al. for a hearing by the Suprene Court were denied
Sept enber 10, 1981.

Cal . App. 4. Di st.,1981.

Gimshaw v. Ford Mtor Co.
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