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Court of Appeals of Mryl and.

M chael E. HARRI SON et al .,
V.
MONTGOMERY COUNTY BOARD OF EDUCATI ON et al .

No. 17.
March 2, 1983.

Mot her, on behal f of herself and her son, brought suit agai nst school board and three gym
teachers seeking to recover danages for injuries which son sustained during a physica
education cl ass. The Circuit Court, Mntgonmery County, John F. McAuliffe, J., entered
judgrment in favor of the defendants, and plaintiffs appeal ed. Pursuant to certiorari to
Court of Special Appeals, the Court of Appeals, Murphy, C J., held that doctrine of
contributory negligence would not be judicially abrogated; decision as to whether to
abandon doctrine of contributory negligence in favor of conparative negligence involves
fundamental and basic public policy considerations properly to be addressed by the
| egi sl ature.

Affirned.
Davi dson, J., filed dissenting opinion.
West Headnot es

Constitutional Law &€=70.1(9)
92k70.1(9) Mst Cited Cases

Negl i gence #&==547
272k547 Most Cited Cases
(Formerly 272k97)

Doctrine of contributory negligence would not be judicially abrogated; decision as to
whet her to abandon doctrine of contributory negligence in favor of conparative negligence
i nvol ves fundanental and basic public policy considerations properly to be addressed by
the | egislature.

**894 *443 Jacob A Stein, Rockville (denn A. Mtchell, Basil J. Mezines, Gerard E
Mtchell, Mchael G Charapp, Robert F. Miuse and Stein, Mtchell & Mezines, Rockville, and
Robert Paul Hillerson, Silver Spring, on the brief), for appellants.

H Thomas Howel| and John H Mudd, Baltinore (Susan T. Preston, David R Owen, Senmmes,
Bowen & Semmes, Baltinore, Paul V. MCormick, MCormck, Sullivan & Tal bott, Rockville, on
the brief), for appellees.

Leo A Hughes, Jr., David E. Furrer and Steen, Hughes & Seigel, Baltinore, on the brief,
for ami cus curiae Maryland Trial Lawyers' Ass'n, |nc.

James J. Doyle, Jr., Carl W Caputo and Doyl e & Langhoff, Baltinore, on the brief, for
am ci curiae The National Ass'n of Independant Insurers and Alliance of American |nsurers.

Edward S. *444 Digges, Jr., Robert Dale Klein, Mchael T. Wharton and Piper & Marbury,

Baltinmore, and WIlliamH Crabtree, Detroit, Mch., on the brief, for am cus curiae The
Mot or Vehicle Mrs. Ass'n of the U S., Inc.
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Janmes A. Biddison, Jr., Baltinore, Valarie R Watts, Salisbury, Ml., Robert B. Mirdock
Hagerstown, and H Edward Holtz, Washington, D.C., on the brief, for amci curiae

Balti nore Gas and El ec. Co. Del narva Power & Light Co. of Maryland, The Potonmac Edi son Co.
and Potomac El ec. Power Co.

Janmes J. Doyle, Jr., Carl W Caputo and Doyl e & Langhoff, Baltinore, on the brief, for
am cus curiae The Alliance of Anmerican |nsurers.

*443 Argued before MJURPHY, C.J., SM TH, ELDRIDGE, COLE, DAVI DSON and RODOWSKY, JJ., and
W ALBERT MENCHI NE, Retired Specially Assigned, Judge.

*444 MURPHY, Chief Judge.

The issue in this case is whether the conmon | aw doctrine of contributory negligence
shoul d be judicially abrogated in Maryland and the doctrine of conparative negligence
adopted in its place as the rule governing trial of negligence actions in this State.

**895 |

On April 26, 1978, M chael Harrison, fourteen years old and an ei ght h-grade student at
Gai t her sburg Juni or Hi gh School in Mntgonery County, attended a required physica
education cl ass. Since the weather was bad, the class was held in the school gymmasium
with approximately sixty-three children participating in a "free exercise" day. The
teachers allowed the students to use any of several pieces of athletic equipnment in the
gym Along with several other students, M chael practiced tunbling maneuvers on a crash

pad (a cushion six to eight inches thick) |ocated at the end of a westling mat. On the
| ast of several attenpts to conplete a running front flip, Mchael apparently |ost control
and was severely and permanently injured when he | anded on his neck and shoul ders. As a

result of his injuries, *445 M chael is now a quadripl egic who requires constant
supervision and attention.

M chael's nother, for herself and on Mchael's behalf, filed suit in the Crcuit Court
for Montgonery County agai nst the Montgomery County Board of Education and the three gym
teachers present when the acci dent occurred. The suit, in three counts, alleged
negl i gence on the part of all defendants in allowing Mchael to engage in a dangerous
activity without proper supervision; in failing to properly train Mchael before
permitting himto engage in the dangerous activity; and in failing to provide proper
equi prent to protect M chael while he engaged in the dangerous activity. Negl i gence on
the part of the Board in failing to properly train the defendant teachers was al so all eged
in anot her count of the declaration

At the ensuing jury trial, the defendants relied, in part, upon the doctrine of
contributory negligence as a conplete defense to the plaintiffs' claim The plaintiffs, on
t he ot her hand, sought jury instructions that the doctrine of conparative negligence, and
not contributory negligence, should be applied. Specifically, the plaintiffs sought three
instructions: (1) a "pure" conparative negligence instruction to the effect that if
M chael was negligent, and his negligence was a cause of his injury, the jury "must
di mi ni sh his danages in proportion to the anbunt of negligence attributable to him'; (2)
a "nodi fied" formof conparative negligence that if Mchael's negligence "was not as great
as defendants' negligence, [he] may still recover damages but his damages nust be
di m nished in proportion to the anbunt of negligence attributable to hinl'; and (3)
anot her "nodified" formof conparative negligence that if Mchael was only slightly
negl i gent, and the negligence of the defendants was gross in conparison, Mchael could
still recover "but his damages rmust be dim nished in proportion to the anount of
negligence attributable to him"
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The trial judge (John F. McAuliffe) rejected the plaintiffs' proposed conparative
negl i gence instructions. Instead, he instructed the jury, in accordance with the
established | aw of Maryland, that if Mchael was contributorily negligent, it would be a
conplete bar to the plaintiffs' claim Judge *446 MAuliffe defined contributory
negligence as "the failure of a plaintiff to act with that degree of care which a
reasonably prudent person woul d have exercised for his own safety under the sane or
simlar circunstances.” The jury returned a verdict in favor of all defendants and the
plaintiffs appealed to the Court of Special Appeals. We granted certiorari prior to
decision by the internedi ate appellate court to consider the significant issue of public
i nportance raised in the case.

The plaintiffs argue that the doctrine of contributory negligence is outnoded, unfair
has no place in nmodern tort |aw and should be abandoned in favor of conparative

negl i gence. They contend that application of the contributory negligence doctrine worked
a substantial injustice in this case which involves pernmanent danage to M chael's spina
cord. They say that M chael has extensive paralysis and is totally dependent **896 on
others for all of his physical needs, his chances of inprovenment being all but

nonexi stent. They contend that the evidence of negligence on Mchael's part was slight,
at best. The plaintiffs suggest that in light of the substantial evidence of the
defendants' negligence, it is unfair and unjust that M chael mnust bear the burden of this
devastating injury by hinmself. The plaintiffs maintain that thirty-eight states, Puerto
Ri co, the Canal Zone, the Virgin Islands, Guam and virtually every common |aw and ci vi

| aw nation, including England, have abandoned contributory negligence and have adopted a

rule that apportions danages on the basis of respective fault. They argue that
contributory negligence is a judicially created rule in Maryland, which this Court is
enpowered to and shoul d now change. They urge our understanding that the doctrine is not

only harsh and unjust, but that in a legal systemwhich rests on liability for fault, it
is an anomaly that fault on the part of the plaintiff can completely relieve the defendant

of all liability. In support of their position, the plaintiffs draw attention to the
barrage of criticismlevelled by the | egal *447 comrentators against the "all or nothing"
extreme required by application of the contributory negligence rule. Virtually all of

these scholarly witings, plaintiffs suggest, advocate abolition of contributory
negl i gence as being a harsh and arbitrary rule, one contrary to the basic notion of tort
law that liability nmust be deternmined by fault. According to the plaintiffs, nmost of the
coment at ors advocate adoption of the "pure" form of conparative negligence which
apportions |l osses on the basis of fault, with each party bearing the portion of the |oss
directly attributable to his conduct. They rely, in particular, upon two articles in

Vol ume 41 of the Maryland Law Review (1982): E. Digges and R Klein, Conparative Fault in
Maryl and: The Time Has Cone, at 276-299 and K. Abraham Adopting Conparative Negligence:
Sone Thoughts for the Late Refornmer, at 300-315.

Additionally, the plaintiffs rely upon cases in eight states which have judicially
abrogated the doctrine of contributory negligence in favor of the rule of conparative

negl i gence. See Kaatz v. State, 540 P.2d 1037 (Al aska 1975); Li v. Yellow Cab Co., 13
Cal . 3d 804, 532 P.2d 1226, 119 Cal.Rptr. 858 (1975); Hoffrman v. Jones, 280 So.2d 431
(Fla.1973); Alvis v. Coetznman v. Wchern, lowa, 327 N.W2d 742 (1982) Ribar, 85 I111.2d 1
52 Il1.Dec. 23, 421 N. E. 2d 886 (1981); Placek v. City of Sterling Heights, 405 M ch. 638,
275 N.W2d 511 (1979); Scott v. R zzo, 96 NNM 682, 634 P.2d 1234 (1981); Bradley v.
Appal aci an Power Co., 256 S.E.2d 879 (W\Va.1979). O these jurisdictions, seven have
adopted the "pure" formof conparative negligence which pernits a plaintiff to recover the
portion of his damages caused by the defendant's fault, even though the plaintiff's fault
nm ght exceed that of the defendant. As reported in the Digges & Klein article, five

ot her states have adopted this formof conparative negligence by statute, [FN1] as has the
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proposed, but not yet adopted, Uniform Conparative Fault Act pronulgated in 1977 by the
Nati onal Conference of Commissioners on Uniform State Laws. [FN2] The "nodified" form of
conparative *448 negligence, adopted in twenty-seven states, pernmts the plaintiff to
recover if his fault is relatively small in contrast with that of the defendant. [FN3]

FN1. The states are: M ssissippi (1910); Rhode Island (1971); Washington (1973);
New York (1975); Louisiana (1979).

FN2. The Uniform Act is set forth in Digges & Klein, supra, 41 M. L.Rev. at 296-299.

FN3. Digges & Klein, in their article, 41 MlI.L.Rev. at 281, divide nodified
conparative fault systens into three general types:

1. "Slight/Goss": The plaintiff may recover that portion of his danages caused by
the defendant's gross fault, unless the plaintiff's fault is not slight in contrast
to the defendant's, in which case the plaintiff recovers nothing. Nebr aska and
Sout h Dakota have adopted this approach by statute.

2. "Not As Geat As ": This formpernmits a plaintiff to recover only if his fault
is less than that of the defendant. West Virginia, by judicial decision, has

adopted this approach as by statute has Arkansas, Col orado, Georgia, |daho, Kansas,
Mai ne, North Dakota, Utah and Wom ng.

3. "Not Greater Than ": Under this form if the plaintiff's fault is |less than or
equal to the defendant's fault, the plaintiff nmay recover damages reduced by the
percentage of his own fault. Fifteen states have adopted this form by statute:

Connecticut, Hawaii, Mssachusetts, M nnesota, Mntana, Nevada, New Hanpshire, New
Jersey, Chio, Cklahoma, Oregon, Pennsylvania, Texas, Vernmont and W sconsin.

**897 In urging our adoption of the "pure" form of conparative negligence, the plaintiffs
say that it is the fairest of the conparative fault systens. They suggest that we align
ourselves with those states which, by judicial decision, have abandoned contributory
negl i gence and adopted pure conparative negligence principles. They argue that
ci rcunmst ances have changed drastically since we originally adopted the contributory
negl i gence doctrine in 1847; that conparative negligence is preenminently "lawer's |aw,"
with which the Court is better qualified to deal than is the legislature; and that
| egi sl ative inaction should not be viewed as tantanmount to rejection of the conparative
negl i gence doctri ne. Finally, the plaintiffs urge that we not adopt the doctrine of pure
conparative negligence on a purely prospective basis. They contend that no
consi derati ons of basic fairness preclude affording retroactive effect to the newy
accepted doctrine, and particularly so in Mchael's case, which arose in 1978.

Proper consideration of the issue in this case necessitates a brief review of the origin,
adopti on and devel opment of the doctrines of contributory and conparative negligence.

*449 (A
Contri butory Negligence

The first reported case in the devel opnent of this doctrine was Butterfield v. Forrester
11 East 60, 103 Eng. Rep. 926 (1809). [FN4] In that English case, Butterfield left a
public inn at dusk, nounted his horse and rode off "violently" down the street.
Forrester, who was effecting sone repairs to his house, had placed a pole in the roadway.
Al t hough Butterfield could have seen and avoi ded the obstruction, he did not and was
i njured. The court there noted:

FN4. Al t hough sonme comrentators trace the doctrine of contributory negligence to
earlier times, see, e.g., 8 Holdsworth, A History of the English Law, 459-61 (2d ed.
1937) (contributory negligence "a natural and | ogical doctrine" which found
expression in 17th century opinions but was recogni zed nuch earlier), nost nodern
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courts and scholars agree with Dean Prosser in attributing the first recorded
formulation of the doctrine to the Butterfield case. W Prosser, Handbook of the
Law of Torts 416 (4th ed. 1971).

"One person being in fault will not dispense with another's using ordinary care for

hi nsel f. Two things nust concur to support this action, an obstruction in the road by
the fault of the defendant, and no want of ordinary care to avoid it on the part of the
plaintiff.” 1d. at 61, 103 Eng. Rep. at 927

That this new doctrine was enunci ated without citation to authority has been attributed
to the extension into the newy devel oped negligence action of the older and well accepted
proxi nate cause principle that one could not recover for damages which he caused to
hi nsel f. Turk, Conparative Negligence on the March, 28 Chi.-Kent L.Rev. 189, 195-97
(1950). Anerican courts were receptive to the doctrine of contributory negligence,
beginning with Smith v. Smth, 19 Mass. (2 Pick) 621 (1824). Accept ance thereafter was
so swift and wi despread that one court was led to proclaimthat contributory negligence
had been the "rule fromtine imenorial, and it is not likely to be changed in all time to
cone." Penn. R Co. v. Aspell, 23 Pa. 147, 149, 62 Am Dec. 323, 324 (1854).

*450 Many reasons have been advanced for the doctrine's rapid acceptance in this country.
One of the strongest was a distrust of the supposedly plaintiff-mnded jury in the early
ni neteenth century, and a corollary desire to limt the liability of newy devel opi ng
i ndustry. Application of the doctrine permitted courts to take cases from suspected
plaintiff-oriented juries, or to at least linit **898 the jury's discretion. [FN5] The
doctrine was conpatible with several unwitten policies of the common |aw at the tine,
i.e., (a) the view that courts should not assist a wongdoer who suffered an injury as a
result of his own wrongdoing, and (b) a passion for a sinple issue that could be
categorically answered yes or no, or at l|least reduced to finding a single, dom nant,
"proxi mate" cause of every injury. [FN6] Additional justification for the rule was found
in theories of proxi mate causation, punishnment of the negligent plaintiff, encouragenent
to conply with the conmmunity's standard of care, and the alleged inability of juries to
nmeasure the anount of dammge attributable to the plaintiff's own negligence. See, e.g.
W Prosser, Handbook of the Law of Torts at 417-18 (4th ed. 1971).

FN5. See Prosser, Handbook, supra, at 418; H. Wods, Conparative Fault 8 (1978);
Mal one, The Formative Era of Contributory Negligence, 41 I1l.L.Rev. 151, 151-52
(1946).

FN6. Prosser, Handbook, supra, at 418; Wde, Conparative Negligence--Its
Devel opnent in the United States and Its Present Status in Louisiana, 40 La.L.Rev.
299 (1980); Wods, Conparative Fault, at 9.

Maryl and adopted the doctrine of contributory negligence in 1847 in lrwin v. Spriggs, 6

Gl 200. As in nost other jurisdictions, the doctrine was nodified in this State by
adoption of the last clear chance doctrine. In NCRR Co. v. State, Use Price, 29 M.
420, 436 (1868), the Court held: "The nere negligence or want of ordinary caution on the
part of the deceased ... would not disentitle the plaintiff to recover ... if the

def endant mght, by the exercise of care on its part, have avoided the consequences of the
negl ect or carel essness of the deceased." Sone conmentators have attributed adoption of

the doctrine of last clear chance to the asserted harshness of the contributory negligence
rule. See Digges & Klein, supra, 41 Ml.L.Rev. at 276. Nothing in *451 NC R R Co. v.
State, Use Price, supra, lends any direct support to this hypothesis. Nor does anot her
exception to the application of the contributory negligence doctrine, i.e., a case
involving a plaintiff under five years of age (see Taylor v. Armger, 277 Ml. 638, 649,
358 A.2d 883 (1975))--indicate any general dissatisfaction with the contributory
negl i gence doctri ne. I ndeed, Maryl and has steadfastly adhered to the doctrine since its
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adoption in 1847. Thus, at the tinme of trial in the present case, it was the

wel | -established law of this State that a plaintiff who fails to observe ordinary care for
his own safety is contributorily negligent and is barred fromall recovery, regardl ess of
the quantum of a defendant's primary negligence. Schweitzer v. Brewer, 280 M. 430, 374
A.2d 347 (1977); Menish v. Polinger Conpany, 277 Md. 553, 356 A.2d 233 (1976); P. &
CRR Co. v. Andrews, 39 M. 329 (1874). The rule was nost recently applied by the
Court in Mbodie v. Santoni, 292 Ml. 582, 441 A 2d 323 (1982).

(B
Conpar ati ve Negligence

Most commentators trace the roots of conparative negligence to Ronan |aw. Wods,
Conparative Fault at 17. In conmon | aw jurisdictions, the earliest application of the
doctrine was in admiralty | aw where the rule which evol ved provided for an equal division
of dammges anong parties at fault, rather than an apporti onnent based on fault. Whods,
Conparative Fault at 18-20. In Engl and, the divided damages rule persisted in Admralty
until changed by statute in 1911 to pure conparative negligence. 1d. at 20. Ameri can
courts followed the early English equally divided damages rule until 1975, when, in United
States v. Reliable Transfer Co., 421 U. S 397, 95 S.Ct. 1708, 44 L.Ed.2d 251 (1975), the
Supreme Court adopted a comparative negligence rule in adnmiralty cases.

Qutside of admiralty law, one jurisdiction experinented with conparative negligence

theory in the 19th century. In *452 Gal ena & Chicago Union R R Co. v. Jacobs, 20 III.
478 (1858), the Supreme Court of Illinois repudiated contributory negligence and adopted a
**899 form of conparative negligence in its place. It said:

"[ T] he degrees of negligence nmust be measured and consi dered, and whereever it shal
appear that the plaintiff's negligence is conmparatively slight, and that of the
def endant gross, he shall not be deprived of his action." [FN7] I1d. at 497

FN7. 1llinois followed this rule for twenty-seven years, abandoning it, however, in
1885 in Calunet lron & Steel Co. v. Martin, 115 Il1. 358, 3 N E 456. In that
case, the court readopted the contributory negligence doctrine as a total bar to a
plaintiff's recovery. As earlier indicated, Illinois again abandoned the
contributory negligence doctrine in favor of pure conparative negligence in Alvis v.
Ribar, 85 Ill.2d 1, 52 Ill.Dec. 23, 421 N E. 2d 886 (1981).

In P. & CRR Co. v. Andrews, 39 Mi. 329 (1874), this Court expressly declined to adopt
the conparative fault doctrine. Referring to an Illinois decision, we said:

"[A]s we understand it, [the decision] was actually rested upon a principle of |aw

established in that State, that where there has been contributing negligence, the

negli gence of both parties nust be conpared, and if the plaintiff is guilty of

negli gence, which is slight as conpared with that of the defendant, he may recover

Such a principle has never been sanctioned in this State, but the exact contrary is the

settled rule here, (NCRR Co. v. Geis, 31 Ml. 366,) and the Illinois Court adnit the

doctrine is not supported by the weight of authority el sewhere.” |Id. at 351 (enphasis

in original).

Early in the 20th century, Maryland did incorporate a form of conparative negligence

| egislatively in several specific areas. In "certain perilous occupations," a statute
provi ded conpensation for work-related injuries with divided danmages where there was
negl i gence by both the worker and the enpl oyer. See ch. 139 of the Acts of 1902. Thi s
statute was repeal ed when a conprehensive *453 Wrknen's Conpensati on Act was adopted by
ch. 800 of the Acts of 1914. A "purer” form of conparative negligence was adopted by ch
412 of the Acts of 1902--a public local |aw applicable in Allegany and Garrett Counties to
i njured coal and clay mners. This statute was al so repeal ed upon adoption of a

mandat ory conpensation plan, a forerunner of the |ater Wrknmen's Conpensation Act. See
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ch. 153 of the Acts of 1910.

In 1908, Congress adopted conparative negligence in the Federal Enployers Liability Act
(FELA), a statute covering injuries to railroad enployees, 45 U. S.C. §8 51 et seq. A

nunber of states enacted simlar |egislation. See Turk, Conparative Negligence on the
March, 28 Chi.-Kent L.Rev. at 334. In 1910, M ssissippi enacted the first "pure"
conparative negligence statute applicable to all suits for personal injuries. M ss. Code
Ann. § 11-7-15 (1972). Wsconsin, in 1931, was the first state to adopt a "nodified"

conparative negligence statute, in which a plaintiff could not recover unless his
negl i gence "was not as great as the negligence of the person agai nst whom recovery is
sought.” Ws.Stats. 8§ 895.045 (1966). [FN8] O the thirty- nine states which have now
adopted some form of conparative negligence, thirty- one have done so by statute while the
remai ni ng ei ght have done so by judicial decision

FN8. The Wsconsin statute was | ater amended to provide that contributory negligence
did not bar recovery if the plaintiff's negligence was not "greater than" the
negl i gence of the defendant. Ws. Stats. § 895.045 (1982-1983 Supp.).

(O
That pure conparative negligence is favored by the | egal comrentators and text
authorities appears clear. As we earlier observed, one of the prinmary reasons advanced

by the doctrine's advocates is that wongdoers are required to shoul der a proportionate
share of the damages caused by their own negligence. An al nost boundl ess array of
scholarly witings now exists on the subject of conparative negligence. These
authorities have carefully marshalled and *454 crystallized the reasons favoring adoption
of a conparative fault system at the sane tine, they have set forth the **900 reasons
advanced in justification of the continuation of the contributory negligence doctrine.
[FNO] In this regard, one of the main arguments agai nst adopting conparative negligence
principles is the claimed difficulty, if not inmpossibility, of naking an accurate
apportionnent of fault. Conpar ati ve negligence proponents, however, point to the | ack of
any problemin this regard in the states which, by legislation or judicial decision, have
adopt ed the doctrine. Anot her criticismof conparative negligence is that in the
doctrine's application nost negligence cases will ultinately be submitted to the jury
(once a prima facie case of the defendant's negligence is established) and recovery will
be left in the unfettered discretion of the jury. The response to this criticismis that
juries already apply a "rough-cut"” conparative negligence formulation, even when
instructed that contributory negligence is an absolute bar to the plaintiff's recovery.
But while "jury equity" may result in a de facto apportionnent, the nmeans by which this is
al | egedly acconplished have been condemmed as destructive of the integrity of the | ega
system

FN9. In addition to the articles by Digges & Klein and by Abrahamin 41 M. L. Rev.
(1982), see Turk, Conparative Negligence on the March, 28 Chi.-Kent L.Rev. 189
(1950); H Wods, Conparative Fault (1978); Wade, Conparative Negligence--Its
Devel opnent in the United States and Its Present Status in Louisiana, 40 La.L.Rev.
299 (1980); V. Schwartz, Conparative Negligence 9 (1974); Prosser, Conparative
Negl i gence, 51 Mch.L.Rev. 465 (1953); Lowndes, Contributory Negligence, 22
Geo.L.J. 674 (1934); Comments on Maki v. Frel k--Conparative v. Contributory
Negl i gence: Should the Court or Legislature Decide ?, 21 Vand.L.Rev. 889 (1968);
Powel I, Contributory Negligence: A Necessary Check on the Anerican Jury, 43

A B. A J. 1005 (1957); WMaloney, From Contributory to Conparative Negligence: A
Needed Law Reform 11 U Fla.L.Rev. 135 (1958).

Proponents of conparative negligence suggest that there is great public disapproval of
contributory negligence, in particular by juries. Opponents counterclaimthat there
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sinmply is no hue and cry anong the popul ace generally to abandon contributory negligence
and replace it with conparative negligence. Critics of contributory negligence point *455
to the doctrine's departure fromthe central principle of tort |aw that wongdoers should

bear the | osses they cause. On the other hand, it is observed that the defendant is also
barred by his negligence fromcollecting fromthe plaintiff, so that the contributory
negligence rule is an equitable one, letting losses Iie where they fall in cases where
both parties are negligent and both are injured.

Focusing on the theoretical, it is said that the doctrine of contributory negligence

i nhibits many prospective plaintiffs fromsuing, or at |east encourages settlenent of
clainms before trial. If conparative negligence was the governing rule, the suggestion is

advanced that the cases of such potential plaintiffs would reach the jury, and that the
flood of litigation thus unleashed would clog the courts, causing increased settlenents
with corresponding increases in the cost of insurance to the public. Conparati ve
negl i gence proponents assert, however, that there is no proof that such results will flow
fromthe application of conparative fault principles--that factors other than the
particul ar negligence doctrine adopted and applied are responsible for docket congestion
and for insurance rate increases.

Al so to be considered is the effect which a conparative fault system woul d have on ot her
fundanment al areas of negligence | aw The I ast clear chance doctrine, assunption of the
risk, joint and several liability, contribution, setoffs and counterclains, and
application of the doctrine to other fault systens, such as strict liability in tort, are
several of the nore obvious areas affected by the urged shift to conparative negligence.
Even that change has its conplications; beside the "pure" formof conparative negligence,
there are several "nodified" forms, so that abrogation of the contributory negligence
doctrine will necessitate the substitution of an alternate doctrine. VWi ch formto adopt
presents its **901 own questions and the choice is by no neans clear. See Digges &

Kl ein, supra, 41 Ml.L.Rev. at 282-84. That a change fromcontributory to conparative
negl i gence i nvol ves considerably nore than a sinple common | aw adjustnment is readily
apparent.

*456 |11

As earlier indicated, nmost of the states which have adopted conparative negligence have
done so by statute in derogation of the comon | aw. Prior to the enactnent of such
statutes, a nunber of courts in these states had declined to judicially abrogate the
contributory negligence doctrine and adopt conparative negligence in its place, in each
i nstance expressly deferring on policy grounds to their respective | egislatures. See
Haeg v. Sprague, Warner & Co., 202 Mnn. 425, 281 NW 261 (1938); Codling v. Paglia, 32
N.Y.2d 330, 298 N E. 2d 622, 345 N.Y.S.2d 461 (1973); Krise v. Gllund, 184 N W2d 405
(N. D.1971); Baab v. Shockling, 61 Chio St.2d 55, 399 N E.2d 87 (1980); Peterson v. Culp,
255 Or. 269, 465 P.2d 876 (1970); Bridges v. Union Pacific Railroad Co., 26 Utah 2d 281
488 P.2d 738 (1971). See al so Rader v. Flemng, 429 P.2d 750 (Ckl.1967) (court declined
to adopt conparative negligence without, however, expressly mentioning deference to the
| egi sl ature as a reason). A nunber of courts in jurisdictions which, |ike Maryl and,
retain the contributory negligence doctrine have al so declined to adopt the conparative
negl i gence doctrine, holding as a matter of policy that any such change shoul d be nmade by
the legislature. [FN1O] See, e.g., Golden v. MCurry, 392 So.2d 815 (Al a.1980); Steinnan
v. Strobel, 589 S.W2d 293 (M. 1979); MG aw v. Corrin, 303 A 2d 641 (Del. Super.Ct.1973).

FN10. Retaining the contributory negligence doctrine, in addition to Maryland, are
Al abama, Arizona, Delaware, |Indiana, Kentucky, M ssouri, North Carolina, South
Carolina, Tennessee, Virginia, and the District of Col unbia. See Digges & Klein
supra, n. 6.
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The eight state supreme courts whi ch have adopted conparative negligence by judicial
deci si on have perceived an inperative need for i mmedi ate change. These courts have

concl uded that contributory negligence is an unfair and outnoded doctrine and that
conparative negligence is nore equitable and nore responsive to the demands of society.
These courts have found that because the contributory negligence doctrine was a judicially
created rule, the courts could *457 properly replace it with a proportionate fault system
The first of these decisions, Hoffrman v. Jones, 280 So.2d 431, decided by the Suprene
Court of Florida in 1973, expressed the view that the change to conparative negligence was

necessitated by the dictates of a "great societal upheaval." Id. at 435. Li v. Yellow
Cab Co., 13 Cal.3d 804, 532 P.2d 1226, 119 Cal .Rptr. 858 deci ded by the Suprene Court of
California in 1975, was the second of these decisions to reach this result. The court

concl uded that no legislative barrier existed to judicial adoption of the conparative
negl i gence doctri ne. The Al aska Suprene Court in Kaatz v. State, 540 P.2d 1037 (1975),
followed the lead of the Florida and California courts in adopting conparative negligence.
M chigan was the fourth state to judicially adopt the conparative negligence doctrine.

In Placek v. City of Sterling Heights, 405 Mch. 638, 275 N.W2d 511, decided in 1979, the
Supreme Court of M chigan, in a detailed opinion, reasoned that conparative negligence was
a fairer doctrine than contributory negligence and adopted it. The court saw no need to
defer to the legislative process; it indicated that the court was better able to adopt
and devel op the doctrine of conparative negligence than the legislature and to afford it
prospective application. In 1979, West Virginia adopted a "nodified" formof conparative
negl i gence, doing so w thout discussion of the propriety of judicial rather than

| egi sl ative action. See Bradl ey v. Appal aci an Power Co., 256 S.E. 2d 879 (W Va.1979).

In 1981, the Suprene **902 Court of New Mexico adopted conparative negligence; it found
the arguments in favor of judicial deference to the legislature to be unpersuasive. Scott
v. Rizzo, 96 NM 682, 634 P.2d 1234 (1981). Illinois, in 1981, becane the seventh state
to adopt conparative negligence by judicial decision. In Alvis v. Ribar, 85 1ll.2d 1, 52
[Il.Dec. 23, 421 N.E.2d 886, the Supreme Court of Illinois, over two vigorous dissents,
found that changed circunstances warranted the abandonment of contributory negligence and
t he adoption of conparative negligence. In declining to defer to the |egislature, the
court noted that contributory negligence was a judicially created doctrine, properly to be
repl aced by the court which created it. The *458 court eschewed any need for judicial
restraint in favor of legislative action; it noted that in those states which

| egi sl atively had adopted proportional fault systens, the statutes were general and did
not address collateral issues, |eaving the devel opnent of the doctrine to the courts.

The court found that the failure of the Illinois legislature to enact a conparative
negl i gence statute, even though repeatedly inplored to do so, could be attributed to the

| egislature's belief that the judiciary was better able to adopt and devel op the doctrine.
In 1982, the Suprenme Court of lowa by a sharply divided court (5-4) abandoned contributory
negl i gence in favor of pure conparative negligence, citing as justification the reasons
set forth in Hoffman and its progeny. Coetzman v. Wchern, lowa, 327 N.W2d 742 (1982).

IV

Maryl and cases do not reflect any general dissatisfaction with the contributory
negl i gence doctri ne. I ndeed, the doctrine is a fundanental principle of Maryl and
negl i gence | aw, one deeply inbedded in the common |aw of this State, having been
consistently applied by Maryland courts for 135 years. Nor have we heretofore been
confronted with a claimof a pressing societal need to abandon the doctrine in favor of a
conparative fault system Until the publication in 1982 of the Digges & Kl ein and
Abraham articles in the Maryl and Law Revi ew, scant attention appears to have been devoted
by the bench and bar of this State to the relative nerits of the contributory and
conpar ati ve negligence doctrines.

When cal | ed upon, as here, to overrule our own decisions, consideration nust be given to
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the doctrine of stare decisis --the policy which entails the reaffirmation of a decisiona
doctrine of an appellate court, even though if considered for the first tine, the Court
nm ght reach a different conclusion. Deens v. Wstern Maryland Ry., 247 M. 95, 231 A 2d
514 (1966). Under the policy of stare decisis, ordinarily, "for reasons of certainty and
stability, changes in decisional doctrine *459 are left to the Legislature.” |Id. at 102,
231 A 2d 514. As the Court observed many years earlier in DeMuth v. AOd Town Bank, 85
Md. 315, 320, 37 A 266 (1897):
"[1]t is, in the end, far better that the established rules of |law should be strictly
appl i ed, even though in particular instances serious |oss may be thereby inflicted on
sone individuals, than that by subtle distinctions invented and resorted to solely to
escape such consequences, long settled and firmy fixed doctrines should be shaken
questioned, confused or doubted.... It is often difficult to resist the influence which
a pal pable hardship is calculated to exert; but a rigid adherence to fundanenta
principles at all tines and a stern insensibility to the results which an unvarying

enforcenment of those principles may occasionally entail, are the surest, if not the
only, neans by which stability and certainty in the adnministration of the | aw may be
secur ed. It is for the Legislature by appropriate enactnments and not for the Courts by

met aphysi cal refinenments to provide a renmedy agai nst the happeni ng of hardshi ps which
may result fromthe consistent **903 application of established |egal principles."”

Accord, Hauch v. Connor, 295 Md. 120, 453 A 2d 1207 (1983); Austin v. Cty of Baltinore,
286 Md. 51, 405 A 2d 255 (1979); Osterman v. Peters, 260 M. 313, 272 A 2d 21 (1971);
Wiite v. King, 244 Md. 348, 223 A 2d 763 (1966).

Not wi t hst andi ng the great inportance of the doctrine of stare decisis, we have never
construed it to inhibit us fromchanging or nodifying a common |aw rul e by judicial
deci sion where we find, in light of changed conditions or increased know edge, that the
rul e has becone unsound in the circunstances of nodern life, a vestige of the past, no

| onger suitable to our people. WIliams v. State, 292 Md. 201, 438 A 2d 1301 (1981);
*460Adl er v. Anerican Standard Corp., 291 M. 31, 432 A 2d 464 (1981); Condore v. Prince
George's Co., 289 Mi. 516, 425 A 2d 1011 (1981); Kline v. Ansell, 287 M. 585, 414 A 2d
929 (1980). As we said in Felder v. Butler, 292 Ml. 174, 182, 438 A 2d 494 (1981), the

common law is not static; its life and heart is its dynamism- its ability to keep pace
with the world while constantly searching for just and fair solutions to pressing societa
pr obl ens. However, in considering whether a | ong-established conmon | aw rul e--unchanged

by the legislature and thus reflective of this State's public policy--is unsound in the

ci rcunst ances of nodern life, we have always recogni zed that declaration of the public
policy of Maryland is normally the function of the General Assenbly; that body, by
Article 5 of the Maryland Declaration of Rights, is expressly enpowered to revise the
comon | aw of Maryl and by | egislative enactnent. See Felder v. Butler, supra, 292 M. at
183, 438 A 2d 494; Adler v. American Standard Corp., supra, 291 Md. at 45, 432 A 2d 464.
The Court, therefore, has been particularly reluctant to alter a common law rule in the
face of indications that to do so would be contrary to the public policy of the State.
See, e.g., Condore v. Prince Ceorge's Co., supra, 289 Ml. at 532, 425 A 2d 1011

Consistent with these principles, we have on nunerous occasions declined to change
wel | -settled | egal precepts established by our decisions, in each instance expressly

i ndi cating that change was a matter for the General Assenbly. See, e.g., Felder v.
Butler, supra (declining to alter the conmon |law rule pertaining to tort actions against

i censed vendors of intoxicating liquors for injuries negligently caused by an intoxicated
patron to an innocent third party); Mirphy v. Baltinore Gas & Elec., 290 Md. 186, 428
A. 2d 459 (1981) (declining to change comon | aw principles governing the duty of care owed
a trespasser by a property owner); [FN11] Austin v. Cty of Baltinore, 286 Md. 51, 405
A.2d 255 (1979) (declining to judicially abrogate the doctrine of governmental inmmunity in
tort actions); Howard v. *461Bi shop Byrne Hone, 249 Md. 233, 238 A 2d 863 (1968)
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(declining to alter the conmon |aw rule of charitable inmunity fromtort liability);

Mat aki ef f v. Matakieff, 246 M. 23, 226 A 2d 887 (1967); Courson v. Courson, 208 M. 171,
117 A. 2d 850 (1959) (declining to change the conmon law rule of recrimnation in divorce
actions in favor of the doctrine of conparative rectitude); Hensel v. Beckward, 273 M.
426, 330 A 2d 196 (1974); Creaser v. Oaens, 267 M. 238, 297 A 2d 235 (1972) (declining to
change the judicially created "boul evard | aw' governing the duty and responsibility of a
driver approaching a through highway froman unfavored road); Stokes v. Taxi Qperators
Assn., 248 Md. 690, 237 A 2d 762 (1968) (declining to alter the common | aw rul e governing
inter-spousal imunity in tort actions); Wite v. King, 244 M. 348, 223 A 2d 763 (1966)
(declining to change the common law rule of lex loci delicti in tort actions), reaffirned
in Hauch v. Connor, 295 Md. 120, 453 A . 2d 1207 (1983); and **904 Cole v. State, 212 M.
55, 128 A 2d 437 (1957) (declining to nodify the conmon | aw M Naughten rule of crimna
responsi bility by adding a new el enent thereto). [FN12]

FN11. For other cases reaching the same concl usion, see, e.g., Branble v. Thonpson,
264 Md. 518, 287 A 2d 265 (1972); Osterman v. Peters, 260 Md. 313, 272 A 2d 21
(1971); Hicks v. Httaffer, 256 Mi. 659, 261 A 2d 769 (1970); Herring v.
Christensen, 252 Ml. 240, 249 A 2d 718 (1969).

FN12. In other cases, involving dissimnmlar circunstances, we have nodified conmmon

[ aw principles without awaiting |egislative action. See, e.g., Lewis v. State, 285
Ml. 705, 404 A 2d 1073 (1979) (elim nating procedural common law rule that an
accessory may not be tried until the principal has been sentenced); Pope v. Pope,
284 Md. 309, 396 A .2d 1054 (1979) (declining in the absence of Maryland j udici al
precedent to apply ancient comron | aw doctrine recognizing crinme of msprision of
felony); MGarvey v. MCGarvey, 286 MI. 19, 405 A 2d 250 (1979) (abolishing conmon

l aw rul e disqualifying person convicted of infanbus crine fromattesting to a will);
Lusby v. Lushy, 283 Ml. 334, 390 A 2d 77 (1978) (nrodifying conmon |aw rul e of

i nterspousal imunity in cases involving extrenely outrageous tortious conduct);
Adl er v. Anmerican Standard Corp., supra, (nodifying common |law terninable at-wll
enpl oynent doctrine to conformw th recogni zed public policy of Maryland). Mreover,
we have suppl enmented the comon | aw by recogni zi ng new or novel causes of action
See, e.g., Harris v. Jones, 281 Ml. 560, 380 A .2d 611 (1977) (recognizing separate
tort of intentional infliction of enotional distress); Phipps v. General Mtors
Corp., 278 Md. 337, 363 A 2d 955 (1976) (applying strict liability in tort
principles); Carr v. Watkins, 227 M. 578, 177 A 2d 841 (1962) (recogni zing

i nvasi on of privacy as an i ndependent tort). W have al so abandoned conmon | aw
principles where required by the constitution. Condore v. Prince Ceorge's County,
supra.

These cases plainly reflect our initial deference to the |egislature where change is
sought in a long-established and well-settled comon |aw principle. The rationale
underlying *462 these decisions is buttressed where the |egislature has declined to enact
legislation to effectuate the proposed change. It is thus inportant in the present case
to note that in the period from 1966 through 1982, the CGeneral Assenbly considered a tota
of twenty-one bills seeking to replace the contributory negligence doctrine with a
conparative fault system None of these bills was enacted. [FN13] Although not
conclusive, the legislature's action in rejecting the proposed change is indicative of an
intention to retain the contributory negligence doctrine. See, e.g., Kline v. Ansell, 287
Ml. 585, 590-91, 414 A 2d 929 (1980); Denory Brothers v. Bd. of Pub. Wrks, 273 M. 320,
326, 329 A 2d 674 (1974); Howard v. South Balto. Gen. Hosp., 191 Md. 617, 619, 62 A 2d
574 (1948).

FN13. Ten of the proposed bills would have adopted the "pure" form of conparative
negl i gence. See S.B. 111 (1966); H.B. 277 (1967); H.B. 158 (1968); H.B. 452 and
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S.B. 116 (1970); H.B. 556 (1974); H B. 377 (1976); H. B. 1381 (1979); H B. 1484
(1980); and S.B. 1007 (1982). O these, two (H B. 1381 and H. B. 1484) were
nodel ed after the Uni form Conparative Fault Act. Seven bills proposed a "not as
great as" form-where the plaintiff may recover if his negligence is not as great as
that of the defendant: H. B. 63 (1969); H. B. 453 (1970); H B. 546 (1971); H. B
156 (1972); H. B. 785 (1973); H. B. 405 (1975); and H B. 633 (1981). Four bills
woul d have applied a "not greater than" form-where the plaintiff may recover if his
negligence is not greater than that of the defendant: S.B. 106 (1976); H B. 2004
(1977); H B. 1386 (1979); and H. B. 98 (1980).

O the twenty-one bills, only two energed fromconmittee. As reported by Digges &
Kl ein, supra, at 294, n. 87:

"I'n 1968, House Bill 158, which applied a 'pure’ form of conparative fault to
negl i gence actions involving personal injury, death, or property damage, passed the

House of Delegates with a 114 to 8 vote. It then was assigned to the Senate
Judi ci al Proceedings Cormittee fromwhich it never resurfaced. In 1970, a sinmlar
fate befell House Bill 453 which applied the 'not as great as' fornula to such
negl i gence actions. The vote in the House was 105 to 12."

The conparative negligence doctrine is not, as we have al ready observed, a unitary
doctri ne but one which has been adopted by other states in either a pure or nodified form

Those who advocate one formof the doctrine tend to be critical of the others. Whet her
to adopt either pure or nodified conparative fault plainly involves major policy
consi derati ons. Application of pure comparative negligence principles allows a plaintiff

to recover his damages regardl ess of fault, so long as it is | ess than one hundred
percent, thus permitting a grossly negligent but severely *463 injured plaintiff to **905
recover substantial damages froma slightly negligent defendant with only minor injuries.
Adoption of such a systemwould favor the party who incurred the nost damages, regardless
of the amount of that party's fault. Whether the "pure" proportional fault systemis
preferable to any of the several types of nodified conparative negligence (see, supra,
footnote 3), or to the doctrine of contributory negligence, is plainly a policy issue of
nmaj or di nensi on. Wi ch of these doctrines best serves the societal need is a debatable
guesti on. Not debatable is the conclusion that a change from contributory negligence to
any form of conparative negligence would be one of great nagnitude, with far-reaching
inplications in the trial of tort actions in Mryl and.

Al'l things considered, we are unable to say that the circunstances of nodern |ife have so
changed as to render contributory negligence a vestige of the past, no longer suitable to
the needs of the people of Maryl and. In the final analysis, whether to abandon the
doctrine of contributory negligence in favor of conparative negligence involves
fundanment al and basic public policy considerations properly to be addressed by the

| egi sl ature. We therefore conclude, as we did in Wiite v. King, supra, where we declined
to change the comon law rule of lex loci delicti, that while we recognize the force of
the plaintiff's argunment, "in the present state of the law, we | eave any change in the

established doctrine to the Legislature." [FN14] 244 M. at 355, 223 A 2d 763.
FN14. Nothing in the Suprene Court's decision in United States v. Reliable Transfer
Co., 421 U S. 397, 95 S.Ct. 1708, 44 L.Ed.2d 251 (1975), persuades us to reach a
different result.

JUDGVENT AFFI RVED, W TH COSTS
DAVI DSQN, Judge, dissenti ng:

In Maryl and, as el sewhere, the common | aw nay be changed by legislative act. It may al so
be changed by judicial decision if this Court is convinced that it has becone unsound in
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the circunstances of nmodern life. See, e.g., *464 Moxley v. Acker, 294 M. 47, 52, 447
A 2d 857, 859-60 (1982); Kline v. Ansell, 287 M. 585, 589-90, 414 A 2d 929, 931 (1980).
As recogni zed by the majority, this Court has frequently nodified the conmon | aw wi t hout
deferring to the Legislature. [FN1] Nonetheless, the najority here refuses to abrogate
the doctrine of contributory negligence and to adopt the doctrine of conparative
negl i gence by judicial decision. It chooses instead to defer to the Legislature.

FN1. See, e.g., Moxley v. Acker, 294 Md. 47, 52-53, 447 A 2d 857, 860 (1982);
Wllianms v. State, 292 M. 201, 217, 438 A 2d 1301, 1309 (1981); Adler v. Anerican
Standard Corp., 291 Md. 31, 43, 432 A 2d 464, 471 (1981); MGarvey v. MGrvey, 286
md. 19, 28, 405 A 2d 250, 255 (1979); Lewis v. State, 285 M. 705, 716, 404 A 2d
1073, 1079 (1979); Pope v. State, 284 M. 309, 352, 396 A 2d 1054, 1078 (1979);
Lusby v. Lusby, 283 Md. 334, 335, 390 A.2d 77, 77 (1978); Harris v. Jones, 281 M.
560, 566, 380 A 2d 611, 614 (1977); Lightfoot v. State, 278 Mi. 231, 237-38, 360
A.2d 426, 430 (1976); Phipps v. Ceneral Mtors Corp., 278 MI. 337, 352-53, 363 A 2d
955, 963 (1976); Shilkret v. Annapolis Energency Hosp., 276 Mi. 187, 200-01, 349

A. 2d 245, 248 (1975); Deens v. Western Maryl and Railway Co., 247 md. 95, 100, 115,
231 A 2d 514, 517, 525 (1967); Carr v. Watkins, 227 Md. 578, 586, 177 A 2d 841, 845
(1962).

The majority offers three basic reasons in support of its position. First, it finds
that there has been neither "any general dissatisfaction with the contributory negligence
doctrine" nor any previous "claimof a pressing societal need to abandon the doctrine in
favor of a conmparative fault system" Additionally, it concludes that "the circunstances
of nmodern life have [not] so changed as to render contributory negligence a vestige of the
past, no longer suitable to the needs of the people of Maryland." Second, it points out
that on various occasions, the General Assenbly considered but failed to enact |aws
repl acing the contributory **906 negligence doctrine with a conparative negligence
doctri ne. It concludes that "the legislature's action in rejecting the proposed change
is indicative of an intention to retain the contributory negligence doctrine." Finally,
it asserts that the question whether "to abandon the doctrine of contributory negligence
in favor of conparative negligence involves fundanmental and basic public policy
consi derations properly to be addressed by the |legislature.” | do not find any of these
reasons persuasive

*465 | do not agree that the doctrine of contributory negligence remains viable in the
circunst ances of nodern life. Maryland initially adopted the doctrine of contributory
negl i gence in 1847. Since that time, virtually every comon |law and civil |aw country,

i ncl udi ng Engl and, has abandoned the doctrine of contributory negligence in favor of the
doctrine of conparative negligence. In this country, 39 states have abandoned the doctrine
of contributory negligence and have adopted the doctrine of conparative negligence--31 by
| egi sl ative enactment and 8 by judicial decision. Puerto Rico, the Virgin Islands, and
Guam have abandoned the doctrine of contributory negligence in favor of the doctrine of
conpar ati ve negligence. The United States Supreme Court has di scarded the doctrine of

di vided damages in favor of the doctrine of conparative negligence in the field of
admralty | aw In addition, virtually all of the |egal comentators now favor discarding
the doctrine of contributory negligence.

Mani festly, |egislatures, courts, and commentators overwhel mingly agree that the doctrine
of contributory negligence nmust be discarded in favor of the doctrine of conparative

negl i gence. The fundanental reason for this virtually universal rejection of the
doctrine of contributory negligence is that it is unfair. It is a harsh and arbitrary
rul e because its "all or nothing" approach permits fault on the part of an injured person
to relieve another person partially responsible for the injury fromall liability.
Correl atively, legislatures, courts, and conmrentators overwhel mingly agree that the

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=859
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1980112132&ReferencePosition=931
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1982133792&ReferencePosition=860
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981154601&ReferencePosition=1309
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981131790&ReferencePosition=471
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979110049&ReferencePosition=255
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979109964&ReferencePosition=1079
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1979100165&ReferencePosition=1078
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1978116079&ReferencePosition=77
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1977121420&ReferencePosition=614
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976101831&ReferencePosition=430
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1976121547&ReferencePosition=963
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1975103544&ReferencePosition=248
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1967109255&ReferencePosition=517
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1962106903&ReferencePosition=845

456 A.2d 8%4 Page 14
9 Ed. Law Rep. 919
(Citeas: 295 M d. 442, 456 A.2d 894)

doctrine of conparative negligence produces a nore just and socially desirable
di stribution of |oss.

The massi ve erosion of the doctrine of contributory negligence evidences a conpelling
soci etal dissatisfaction with that doctrine, as well as a conpelling societal demand for
its dem se. Moreover, this erosion evidences a basic attitudinal change in society's
concept of fairness. In ny view, this attitudinal change is so substantial that it
renders contributory negligence a vestige of the past, no longer suitable to the needs of
peopl e. I am not convinced that in Maryland, society's concept of fairness differs in
any significant *466 degree fromthe concept of fairness shared in all of those conmon | aw
and civil law jurisdictions throughout the world that have abandoned the doctrine of
contributory negligence in favor of the doctrine of conparative negligence. I am
convinced that in Maryland, as el sewhere, the doctrine of contributory negligence has
becone unsound under the circunmstances of nodern life.

Additionally, | do not agree that the Legislature's failure to replace the doctrine of
contributory negligence with that of conparative negligence indicates a |egislative intent
to retain the contributory negligence doctrine. This Court has repeatedly held that the
Legislature's failure to enact legislation is a "weak reed upon which to |lean" in draw ng
a positive inference of legislative intent. Autonobile Trade Ass'n of Maryland, Inc. v.

I nsurance Commir of Maryland, 292 Md. 15, 24, 437 A 2d 199, 203 (1981); Harden v. Mass
Transit Admin., 277 Md. 399, 406, 354 A 2d 817, 820-21 (1976). Mor eover, this Court has
repeat edly recogni zed that such an inference is particularly unreliable when there are
alternative rationalizations, both equally palatable to explain the Legislature's failure
to act. Police Conmir of Baltinmore City v. Dowing, 281 Mi. 412, 420-21, 379 A 2d 1007,
1012 (1977); Hearst Corp. v. State Dept. of Assessnments & Taxation, 269 M. 625, 644, 308
A 2d 679, 689 (1973).

**907 Here, it may reasonably be argued that the Legislature's failure to abolish the
doctrine of contributory negligence evidences its judgnent that the diffuse collatera

i ssues associated with such a nodification of the conmon | aw can better be resol ved by the
judiciary on a case by case basis than by the Legislature through a conprehensive

enact nent . Under these circunstances, the Legislature's failure to act does not
necessarily indicate an intent to retain the contributory negligence doctrine.
Accordingly, in ny view, |legislative inaction here does not constitute an inpedinment to
abrogation of the doctrine of contributory negligence by judicial decision

*467 Finally, | do not agree that it is nore appropriate for the Legislature than for the
courts to detern ne whether to abandon the doctrine of contributory negligence in favor of
the doctrine of conparative negligence. In a recent article, Adopting Conparative
Negl i gence: Sone Thoughts for the Late Reformer, 41 M. L.Rev. 300 (1982), Professor
Kennet h S. Abraham made a t houghtful and sophisticated analysis of the propriety of

judicial adoption of the doctrine of conparative negligence. There, he said:
"The argunent that adopting a conparative negligence rule is beyond the province of the
courts has always had a hollowring to it. Contri butory negligence, after all, is a
court-created doctrine; the courts would seemnot to be automatically precluded from
nmodi f yi ng what they have creat ed. And the reasons often given for abolishing
contributory negligence --its unfairness in penalizing plaintiffs for very small anounts

of carel essness and the case-to- case inconsistencies that result fromrelying on a rule
that conflicts with the jury's intuitive notions of fairness-- are characteristically
the kinds of argunments that courts consider in fashioning | egal doctrine.

"Furthernore, at this point in the devel opment of conparative negligence, a court

considering the doctrine has nore than theory to informit. The argunent agai nst
judicial adoption is ultimtely that it would be antidenocratic--that so fundanmental a
deci sion about civil liability should be made by a representative branch of governnent.
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Yet never has a judicial decision to adopt conparative negligence been |egislatively
overturned--even in those states whose | egislatures had considered, but had not enacted

conpar ative negligence prior to judicial adoption of the doctrine. That | egislatures
in these states did not overrule this judicial action obviously does not prove anything
about the desires of the people of Maryland or their *468 representatives. But it does

suggest that concern about | egislative prerogatives can be overenphasi zed.

* * %

"Finally, it is sonmetines said that although the decision to adopt conparative
negl i gence resenbl es the kind of choices typically made by courts, the subsidiary issues
that nmust be faced in inplenenting a conparative negligence systemare characterically
| egi sl ative. For exanple, if courts adopt conparative negligence, they also will have
to decide howto treat the problens of joinder and set-off and the role of such
doctrines as assunption of risk and |last clear chance. Put this all together, the
argunent goes, and it amounts to a wide-ranging tort reformstatute enacted by a court.
"The weakness of this argunment is twofold. First, much of the | aw regarding these
probl ens is judge- nmade. The courts have the authority and the conpetence to nodify it.
And no court would have to announce in a declaratory judgnment its resolution of al

t hese issues. At | east sone of these problens could be resolved on a case-by-case
basis, in the way that courts usually nake deci sions. Second, and nore inportant, the
typi cal conparative negligence statute deals with few of these issues. The ar gunent
that the courts should defer to |egislatures on such matters thus has no practical **908
signi ficance. Even in states whose | egislatures have nandated conparative negligence
the courts have had to develop detailed frameworks for inplenenting the doctrine and
resolving the issues that arise after its adoption

"I'n sum the proper allocation of authority between |egislatures and courts on this
question is not crystal clear. Sone of the issues that rmust be resolved in deciding
whet her to adopt conparative *469 negligence are characteristically judicial issues.

O hers are less typically the kind that can be easily resolved by a court, but seemto
have been left for judicial resolution even in the states that have enacted conparative
negl i gence | egislation. Unli ke judicial resolution of constitutional questions, a
court's decision to adopt conparative negligence can be overturned or nodified by the

| egi sl ature. Thus, any threat to popul ar government fromjudicial adoption of
compar ati ve negligence can be renedi ed easily. Yet in none of the seven states whose
courts have adopted conparative negligence has the | egislature overturned that judicial
deci si on. In each case, rather, |egislatures have acqui esced in the adoption of the
doctri ne. Al t hough there are argunents against the existence of judicial authority to
adopt this doctrine, then, such action certainly is not obviously inappropriate. | f
anyt hing, the bal ance seens to lie on the side of judicial authority to adopt
comparative negligence.”" 41 MI.L.Rev. at 304-06 (footnotes omtted) (enphasis added).

| agree with Professor Abrahamthat it is appropriate for this Court to adopt the
doctrine of conparative negligence and that there is no conpelling reason to defer to the
Legi sl ature. Courts in other jurisdictions that have considered the respective roles of
a court and a legislature in the devel opment of the |aw, and have adopted the doctrine of
conpar ative negligence, agree. Thus, in Alvis v. Ribar, 85 Ill.2d 1, 23-25, 52 III|. Dec.
23, 33-34, 421 N. E.2d 886, 896-97 (1981), the Suprene Court of Illinois said:

"W believe that the proper relationship between the |egislature and the court is one of

cooperation and assistance in exam ning and changi ng the common law to conformw th the

ever - changi ng demands of the community. There are, however, tinmes when there exists a
mutual state of inaction in which the court awaits action by the legislature *470 and
the legislature awaits gui dance fromthe court. Such a stalemate is a nanifest

injustice to the public. Wen such a stalemate exists and the |egislature has, for
what ever reason, failed to act to renedy a gap in the common law that results in
injustice, it is the inperative duty of the court to repair that injustice and reform
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the law to be responsive to the demands of society.

* * %

"The tenets of stare decisis cannot be so rigid as to incapacitate a court in its duty
to devel op the | aw Clearly, the need for stability in law nust not be allowed to
obscure the changi ng needs of society or to veil the injustice resulting froma doctrine
in need of reeval uation. This court can no longer ignore the fact that Illinois is
currently out of step with the mgjority of States and with the comon | aw countries of
the worl d. We cannot continue to ignore the plight of plaintiffs who, because of sone
negl i gence on their part, are forced to bear the entire burden of their injuries.

Nei t her can we condone the policy of allow ng defendants to totally escape liability for
injuries arising fromtheir own negligence on the pretext that another party's

negl i gence has contributed to such injuries. We therefore hold that in cases involving
negl i gence the conmon | aw doctrine of contributory negligence is no longer the law in
the State of Illinois, and in those instances where applicable it is replaced by the

doctrine of conparative negligence.” (Citation omtted).

Simlarly, in Hoffman v. Jones, 280 So.2d 431, 436 (Fla.1973), the Suprene Court of
Florida said: " 'It may be argued that any change in this rule should conme fromthe
Legi sl ature. No recitation of authority is needed **909 to indicate that this Court
has not been backward in overturning unsound precedent *471 in the area of tort |aw
Legi sl ative action could, of course, be taken, but we abdicate our own function, in a
field peculiarly nonstatutory, when we refuse to reconsider an old and unsati sfactory
court-made rule.' " (Enphasis in original).

| agree that, when the application of a conmon |aw principle results in injustice, it is
the duty of a court to nodify the cormon law if a legislature has failed to act. The
need for stability in the | aw cannot justify a court's perpetuation of outnoded and unfair
court-nmade doctrines.

In sum unlike the majority, | agree with the overwhel mi ng nunber of |egislatures,
courts, and comrentators that the doctrine of contributory negligence has becone unsound
under the circunstances of nodern |ife. Moreover, | do not agree with the majority that
the Legislature's failure to act constitutes an inpedinent to the judicial adoption of the
conpar ative negligence doctrine. Additionally, | do not agree with the mgjority that
there is any conmpelling reason to defer to the Legislature. Accordingly, | wll not
abdi cate what | view as judicial responsibility to accormbdate the | aw to the changi ng
needs of society and to assure substantial justice. I would not rel egate the people of
this State to the perpetuation of a court-nmade doctrine deenmed outnbded and unjust by al
but 11 states and the District of Columbia. | would abrogate the doctrine of contributory
negl i gence and adopt the doctrine of conparative negligence. I, therefore, respectfully
di ssent .

456 A. 2d 894, 295 Md. 442, 9 Ed. Law Rep. 919
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