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Supreme Court of Washi ngton
En Banc.

Kat hl een Const ance KIRK, Respondent,
V.
WASHI NGTON STATE UNI VERSI TY and Board of Regents; Associated Students of
Washi ngton State University, Appellants,
Mark W nger and Jane Doe W nger, husband and w fe, Defendants.

No. 52584-6.
Nov. 25, 1987.

Twenty-year-old col | ege cheerl eader, who sustai ned permanent injury to el bow during
unsupervi sed cheerl eadi ng practice, brought personal injury action against university, its
board of regents, and student organization. The Superior Court, Spokane County, John A
Schultheis, J., entered judgnent in favor of cheerl eader and awarded over $350,000 in
damages, and both parties appeal ed. The Suprene Court, Dolliver, J., held that: (1)
col  ege cheerleader's acts, in voluntarily participating in shoul der stand practice on
astroturf surface of college stadium were damage-reducing factor that jury was entitled
to consider; (2) "loss of enjoynent” instruction was not inproper; (3) exclusion of
evi dence regardi ng cheerl eader's abortions some nonths prior to injury was not abuse of
di scretion, though evidence allegedly served to reduce cheerl eader's damages by providing
al ternate explanation for depression; and (4) damage award of $353,791 was not so
excessive as to shock conscience of court.

Af firmed.
Goodl oe, J., dissented and filed opinion, in which Dore, J., joined.
West Headnot es

[1] Negligence £==554(1)
272k554(1) Most Cited Cases
(Formerly 272k105)

Unlike inplied primary assunption of risk, "express assunption of risk" requires express
agreenment on part of plaintiff to voluntarily assune specific risk of which he/she has
full subjective understandi ng.

[2] Negligence &€=554(4)
272k554(4) Most Cited Cases
(Formerly 272k105)

"Inplied primary assunption of risk," |ike express assunption of risk, is based on
plaintiff's knowi ng consent to specific risk, but wthout additional cerenonial and
evi dentiary wei ght of express agreenent.

[ 3] Negligence &==553
272k553 Most Cited Cases
(Formerly 272k105)

"I'nplied unreasonabl e assunption of risk” is formof contributory negligence, which
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focuses not so nuch on duty and negligence of defendant as on objective unreasonabl eness
of plaintiff's conduct in assunmng risk.

[4] Negligence &==552(4)
272k552(4) Most Cited Cases
(Formerly 272k105)

Assunption of risk may linmt plaintiff's recovery, but only to extent danages resulted
fromspecific risks known to plaintiff and voluntarily encountered.

[5] Negligence &=554(2)
272k554(2) Mst Cited Cases
(Fornmerly 272k105)

[5] Negligence &€==554(4)
272k554(4) Most Cited Cases
(Formerly 272k105)

Even "express assunption of risk™ and "inplied primary assunption of risk"” are not
conplete bar to plaintiff's right to recover, as |ong as defendant's negligence caused
sonme portion of damages.

[6] Negligence &=552(4)
272k552(4) Most Cited Cases
(Formerly 272k105)

Even though plaintiff acts reasonably in inpliedly assuming certain risk, his/her actions
may still be considered as damage-reduci ng factor.

[7] Colleges and Universities &=5
81k5 Most Cited Cases
(Fornerly 272k97)

Col | ege cheerl eader's actions, in voluntarily participating in shoulder stand practice on
astroturf surface of college stadium were factor that jurors were entitled to consider in
assessi ng danages in personal injury action arising out of cheerleader's fall.

[ 8] Evidence &==555.9
157k555.9 Most Cited Cases

Evi dence regarding coll ege cheerleader's permanent disability and continuing pain provided
sufficient factual basis for expert's testinony regardi ng cheerl eader's future potenti al
wage | oss assum ng she was only able to work 25 hours per week as result of personal
injuries sustained in fall. ER 702, 703.

[9] Trial #&=295(1)
388k295(1) Most Cited Cases

Ceneral test for reviewing jury instructions is whether instructions, read as whole, allow
counsel to argue that theory of case, are not msleading, and properly informtrier of
fact of applicable | aw

[ 10] Danmges #€==216(10)
115k216(10) Most Cited Cases

"Loss of enjoynent" instruction, which allowed jurors to consider as separate el ement of
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i njured cheerl eader's danmages her inability to pursue interests and abilities in ballet,
did not mislead jury and foster double recovery.

[11] Evidence #&==146
157k146 Most Cited Cases

Excl usi on of evidence regardi ng cheerl eader's abortions some nonths prior to injury was
not abuse of discretion though evidence allegedly served to Iimt cheerl eader's danmages by
providing alternate explanation for her depression, given danger of unfair prejudice;

def endant university was not prohibited fromintroduci ng other evidence to show that

cheerl eader's depression predated injury. ER 703.

[12] Appeal and Error #€==1004(1)
30k1004(1) Most Cited Cases
(Formerly 30k1004.1(1))

[12] Appeal and Error &€==1004(5)
30k1004(5) Most Cited Cases
(Formerly 30k1004.1(4))

Det erni nation of anpbunt of damages in personal injury action is primarily and peculiarly
wi thin province of jury, and appellate court will not disturb award of damages unless it
i s outside range of substantial evidence in record, or shocks consci ence of court, or
appears to have resulted from passi on or prejudice.

[ 13] Danmges #==132(8)
115k132(8) Mdst Cited Cases

Damage award of $353,791 to 20-year-ol d coll ege cheerl eader who permanently injured el bow
in fall during practice, and who would have continuing pain and arthritis in future, was
not so excessive as to shock consci ence of court.

**286 *448 Kenneth Ei kenberry, Atty. Gen., Sally P. Savage, Sr. Asst. Atty. CGen., Linda
C. Krese, and Paul Tanaka, *449 Asst. Attys. Gen.,Pullman, for appellants.

Fel t man, Gebhardt, Eymann & Jones, Richard C. Eymann, Steven L. Jones, Robert F. Geer,
Spokane, for respondent.

Bryan P. Harnetiaux, Robert H \Whal ey, Spokane, am cus curiae for Washington State Trial
Lawyers Assn.

DOLLI VER, Justi ce.

Def endant s Washington State University (WsU), its Board of Regents and the Associ ated
Students of WBU appeal from a judgnent substantially against themin a personal injury
action brought by plaintiff Kathleen Kirk. The plaintiff cross-appeals certain portions
of the judgment. We affirm

In the spring of 1978, Kathleen Kirk, a 20-year-old student at WBU, becane a nenber of
its cheerleading team known as the WSU Yel |l Squad. The team recei ved funding from both
the athletic departnment and the Associated Students of WsU. The defendants conceded the
team was a university-approved student activity. The cheerl eaders performed other
functions besides attending the ganmes: they attended alumi functions, appeared at
pronotional functions and parades, and hel ped in fundraising for WU The team al so
practiced daily. The recruiters told the cheerleaders they "were in public relations."
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The team had a faculty advisor, WIlliamDavis, from1971 to 1978. Davi s had actively
supervi sed the team and enphasi zed safety. Sonetime in the spring of 1978, Davis was
transferred to a different position and replaced by another faculty nmenber who did not
attend the cheerl eader practices.

In the fall of 1978, the teamattenpted to use the mat room where they had practiced
previously, but were told not to use that room As a result, the teamconducted its
practices on the astroturf surface of Martin Stadium Oher faculty nenbers were aware the
astroturf was harder and **287 caused nore injuries than nonartificial turf. The
cheerl eaders *450 were given no warning of the dangers of practicing on the astroturf.

Kirk was injured on Cctober 18, 1978, during a cheerleading practice on the astroturf in
preparation for an upconi ng gane. At the tinme she was injured the team was practicing
shoul der st ands. The end result of the naneuver was to have each fenmal e cheerl eader
standi ng on the shoul ders of a male cheerl eader. The nmethod of reaching the stand had
recently been nodified in order to arrive at the conpleted stand nore quickly. Teans in
earlier years had performed the stand in the manner shown in panmphl ets made available to
them the femal e placing one foot on the squatting nmale's upper leg, then one foot on his
shoul der, then bringing the other foot up to his other shoul der. These panmphl ets had not

been made known to the 1978 team In the nodified version being used at the tine of
Kirk's injury, the female would stand behind the male, take his hands and "pop up", pulled
up by the male, so both her feet |anded on his shoul ders at the sanme tinme. The mal e's

hands woul d transfer imediately to the female's | ower calves or ankles while she steadied
hersel f.

Kirk's feet |anded on the shoul ders of the mal e cheerl eader Mark W nger, but her body

ti pped backward. W nger had taken hold of her right above her ankl es. Kirk stated she
told himto let go, but he held her as she fell backward. She | anded on the astroturf
with her full weight on her left elbow, shattering all three bones in the el bow. Her

| eft ankl e was al so fractured.

Shortly after Kirk's injury, WSU hired a new program supervisor with 10 years' experience
in cheerleading to coach the team

Kirk's injury to her elbow is permanent. She had surgery on the el bow due to the
fractures, and one of the bones in the forearmis no | onger connected to the joint. She
wi || have continuing pain and arthritis in the area. She al so became very depressed and
suicidal after the injury and spent over a nonth in a psychiatric ward. There was sone
evi dence Kirk had been depressed prior to the injury.

*451 Kirk brought this action against WBU, its Board of Regents, and the Associ ated

St udents of WsU. The jury's verdict found the defendants had been negligent, and the
negl i gence proximately caused Kirk's injuries and danages. The jury specifically found the
defendants negligent for failure to provide adequate supervision, training, and coaching
of the practices; failure to provide safety padding for the outdoor practices; failure
to warn regarding the hardness of the astroturf surface; and failure to provide adequate
l[iterature regarding the proper and safe nethod of perfornm ng partner (double) stunts.

The jury also found Kirk's own acts or om ssions were the proxi mate cause of 27 percent of
her injuries and reduced her danages by that anmpbunt. The total judgnent for Kirk

including statutory fees and costs, was $353, 791

Both parties appeal various elenents of the judgment, and this court granted direct
revi ew.
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The defendants argue the trial court erred in refusing to adopt their proposed

i nstructions regardi ng assunption of risk. They assert the assunption of risk doctrine
shoul d act as a conplete bar to recovery and that the facts of this case present
substanti al evidence to support the proposed instructions to the jury on this issue.

The defendants' proposed instructions 12 and 13 read:

If plaintiff assuned the risk of harmfromattenpting to performa shoul der stunt she
may not recover damages for an injury resulting therefrom

In order for plaintiff to have assunmed such risk, she nust have had actual know edge of
the particul ar danger and an appreciation of the risk involved and the nagnitude
thereof, and nust thereafter have voluntarily assuned such risk

For a person to act voluntarily he nust have freedom of choice. This freedom of choice
must cone from circunstances that provide hima reasonabl e opportunity, wthout
violating any legal or noral **288 duty, to safely refuse to expose hinmself to the
danger in question.

In determining whether the plaintiff assumed such *452 risk, you nmay consider her
maturity, intelligence, experience and capacity, along with all the other surrounding
circunstances as shown by the evidence.

The basis of assunption of risk is the plaintiff's consent to assune the risk and | ook

out for herself. Therefore she will not be found, in the absence of an express
agreenment, to assune any risk unless she had know edge of its potential danger and the
risk is generally recogni zed as danger ous. This means that she nmust not only be aware

of the facts that created the danger but al so nust appreciate the nature, character and
extent which nmake it unreasonable. Thus even though the plaintiff mght be aware of a
potential danger arising froman activity she is engaged in it nmay appear to her to be
so slight as to be negligible. In such a case the plaintiff does not assune the risk
and it is not a proper defense to the action.

Kirk in a cross appeal contests instruction 6 given by the court which allowed the jury
to reduce Kirk's danages for participating in the decision to performthe stunt in
guestion, participating in the decision to practice on the astroturf, or "[v]oluntarily
participating in an activity which she knew to be dangerous and in which she knew she
could be hurt by falling."

The issues raised by the parties require this court to review the status of assunption of
ri sk i n Washi ngt on. The law in effect at the time of the events leading to this action
was the 1973 conparative negligence statute, RCWA4.22.010, Laws of 1973, 1st Ex.Sess., ch
138, § 1, p. 949. The statute has since been superceded by the adoption of conparative
fault in 1981. Laws of 1981, ch. 27.

The position of the assunption of the risk doctrine after the adopti on of conparative
negl i gence has been the subject of extensive discussion by various courts, including ours,
as well as numerous coment at ors. See generally W Keeton, Torts § 68 (5th ed. 1984);

V. Schwartz, Conparative Negligence 153- 180 (2d ed. 1986); 2 F. Harper & F. Janes, Torts
1162-92 (1956 & Supp.1968); Annot., *453Effect of Adoption of Conparative Negligence
Rul es on Assunption of Risk, 16 A.L.R 4th 700 (1982); Shorter v. Drury, 103 Wash.2d 645,
695 P.2d 116, cert. denied, 474 U S. 827, 106 S.Ct. 86, 88 L.Ed.2d 70 (1985); Lyons v.
Reddi ng Constr. Co., 83 Wash.2d 86, 515 P.2d 821 (1973). The conmentators have agreed the
general rubric "assunption of risk" has not signified a single doctrine but rather has
been applied to a cluster of different concepts. Tiller v. Atlantic Coast Line R R Co.
318 U.S. 54, 68, 63 S.Ct. 444, 452, 87 L.Ed. 610, 143 A L.R 967 (1943) (Frankfurter, J.,
concurring); W Keeton, at 496; F. Harper & F. Janes, at 1162. The comment at ors have
identified and | abel ed four separate concepts to which "assunption of risk" has been
applied in the past: express, inplied primary, inplied reasonable, and inplied

unr easonabl e. We recogni zed this classification scheme in Shorter, 103 Wash.2d at 655,
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695 P.2d 116, and will begin with this framework, as expl ained bel ow, for our current
di scussion of these issues.

[1][2] Express and inplied primary assunption of risk arise where a plaintiff has
consented to relieve the defendant of a duty to the plaintiff regardi ng specific known
risks. Wher e express assunption of risk occurs, the plaintiff's consent is manifested by
an affirmatively denmonstrated, and presumably bargai ned upon, express agreenent. I mpli ed
primary assunption of risk is sinmlarly based on consent by the plaintiff, but wthout
"the additional cerenonial and evidentiary weight of an express agreenent". W Keeton
at 496. The el ements of proof are the sane for both. The evi dence nmust show t he
plaintiff (1) had full subjective understanding (2) of the presence and nature of the
specific risk, and (3) voluntarily chose to encounter the risk. W Keeton, at 487; F.
Harper & F. Janes, at 1162-65; Restatenent (Second) of Torts § 496C(1) (1965); Shorter,
at 651-52, 695 P.2d 116 (applying these elenents in express assunption **289 of the risk
cont ext). The basis of these two types of assunption of risk is the plaintiff's consent
to the negation of a duty by the defendant with regard to those risks *454 assuned by the
plaintiff. F. Harper & F. Janes, at 1165; W Keeton, at 496. We have al ready held
these two forms of assunption of risk are not identical to contributory negligence and nay
still warrant reduction of the plaintiff's damages to the extent those danages resulted
fromthe risks assuned. Shorter v. Drury, supra (upholding jury award of damages and
reducti on of award by 75 percent, the portion of the injury caused by risks expressly
assuned by the plaintiff).

[3] Inplied unreasonable assunption of risk, by contrast, focuses not so much upon the
duty and negligence of the defendant as upon the further issue of the objective

unr easonabl eness of the plaintiff's conduct in assunming the risk. Thi s form of
assunption of risk is widely recognized as a formof contributory negligence. W have
earlier concluded inplied unreasonabl e assunption of risk is subsunmed under contributory
negl i gence and should be treated equivalently. Shorter, at 654-55, 695 P.2d 116; Lyons,
83 Wash.2d at 96, 515 P.2d 821

I mpli ed reasonabl e assunption of risk has provided the nost difficulty for the courts and
commentators in this area. It is roughly the counterpart to inplied unreasonable
assunption of risk--the plaintiff assuned a risk, but acted reasonably in doing so.

Courts and commentators have differed on howto treat this type of assunption of risk, and
our earlier opinions have |left undecided the status of inplied reasonable assunption of
risk after the adoption of conparative negligence. Shorter, 103 Wash.2d at 655, 695 P.2d
116.

[4] Wth this basic understanding of the existing | aw of assunption of risk, we turn to
the argunments of the parties in this case. The defendants contend they were entitled to
have the jury instructed on assunption of risk as a conplete bar to any recovery by the
plaintiff because the injury occurred during the plaintiff's participation in an athletic
activity. We di sagree. The appellant msinterprets the nature of the assunption of the
ri sk concept and our earlier opinions on the subject. Assunption of the risk may act to
limt recovery but only to the extent the plaintiff's damages resulted fromthe specific
ri sks known to the plaintiff and *455 voluntarily encountered. To the extent a
plaintiff's injuries resulted fromother risks, created by the defendant, the defendant
remains liable for that portion.

[5] The use of assunption of risk in this manner can be seen in Shorter v. Drury, supra.
The court in Shorter did not allow express or inplied primary assunption of risk to act as
a conplete bar to recovery by the plaintiff where the defendant's negligence was al so a
cause of the damages to the plaintiff. Shorter, at 657, 695 P.2d 116. The court instead
treated the assunption of the risk as a damage-reducing factor, attributing a portion of
the causation to the plaintiff's assunption of the risk and a portion to the defendant's
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negl i gence.

In Shorter, a woman had in witing expressly assuned the risk of her refusal, on
religious grounds, to accept any blood transfusions during a medical procedure involving
the risk of bleeding even if perforned w thout negligence by the doctor. The doctor did,
however, negligently lacerate her during the procedure. She continued to refuse
transfusions and bled to death. The trial court instructed the jury:

If you find that M. or Ms. Shorter assumed a risk which was a proxi mate cause of Ms.

Shorter's death, you must deternine the degree of such conduct, expressed as a

percentage, attributable to M. and Ms. Shorter.... Using 100% as to the total conbined

conduct of the parties (negligence and assunption of the risk) which contributed to the
damage to the plaintiff, you nust deternine what percentage of such conduct is
attributable to M. or Ms. Shorter

Shorter, at 653-54, 695 P.2d 116. Thus, the Shorter court treated the plaintiff's
assunption of the risk as a danmage-reducing factor rather than a conplete bar in cases
where the defendant’'s negligence **290 caused sone portion of the plaintiff's damages.
See al so Lyons, 83 Wash.2d at 96, 515 P.2d 821 ("the cal culus of balancing the relative
nmeasurenents of fault inevitably incorporates the degree to which the plaintiff assuned
the risk").

We find support for this approach to the issue of assunption of risk in the | anguage of

Prof essor Schwart z:

A rigorous application of inplied assunption of risk as an absolute defense could serve
to underm ne seriously *456 the general purpose of a conparative negligence statute to
apportion damages on the basis of fault. This is perhaps the reason that every
comrent at or who has addressed hinself to this specific problemhas agreed that plaintiff
shoul d not have his claimbarred if he has inpliedly assunmed the risk, but rather that
this conduct shoul d be considered in apportioning danages under the statute.

(Footnotes omtted.) V. Schwartz, Conparative Negligence § 9.5, at 180 (2d ed. 1986).
He notes only one jurisdiction "vigorously applies” assunption of risk as an absol ute
defense after the adoption of conparative negligence. V. Schwartz, at 180 n. 78.

We al so find support for our position in the opinions of numerous courts, including our
own, holding a plaintiff's assunption of certain known risks in a sport or recreationa
activity does not preclude recovery for injuries resulting fromrisks not known or not
voluntarily encountered. Regan v. Seattle, 76 Wash.2d 501, 458 P.2d 12 (1969) (driver of
"go-cart" on race course does not assune unknown risk of spilled water on the course);
Whod v. Postelthwaite, 6 Wash. App. 885, 496 P.2d 988 (1972), aff'd, 82 Wash.2d 387, 510
P.2d 1109 (1973) (golfer does not assume unknown, unforeseen risk of being hit by golf
bal| due to inadequate warning but may assume ot her known risks inherent in the gane);
Mller v. United States, 597 F.2d 614 (7th Cir.1979) (swinmer in public |ake did not
assune risk of diving off pier into too shallow water); Segoviano v. Housing Auth., 143
Cal . App. 3d 162, 191 Cal .Rptr. 578 (1983) (participant in recreational flag football gane
did not voluntarily assume risk for injuries inflicted by another player in violation of
the rules); Leahy v. School Bd., 450 So.2d 883 (Fla.Dist.Ct.App.1984) (high schoo
football player injured during a drill did not assune risks of inproper supervision and
i nadequat e safety equi pnent); Rieger v. Zackoski, 321 N W2d 16 (M nn. 1982) (spectator who
wal ked onto raceway after auto race did not assume all risks of unauthorized vehicles
raci ng around the track; defendant 32 percent negligent); *457Shurley v. Hoskins, 271
So.2d 439 (M ss.1973) (hunter did not assunme risk of being negligently shot by conpanion);
Meistrich v. Casino Arena Attractions, Inc., 31 N.J. 44, 155 A 2d 90, 82 A L.R 2d 1208
(1959) (skater did not assume risks of unusually hard and slippery ice at defendant's
rink, even though known); Rutter v. Northeastern Beaver Cy. Sch. Dist., 496 Pa. 590, 437
A 2d 1198 (1981) (high school football player did not voluntarily assune all risks of

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1985105540
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973125483
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1969131397
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1972124040
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1973123764
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979112770
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1983123821
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1984122926
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=595&FindType=Y&SerialNum=1982128482
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1973132847
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1959107288
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1981153333

746 P.2d 285 Page 8
43 Ed. Law Rep. 417
(Citeas: 109 Wash.2d 448, 746 P.2d 285)

playing "jungle" football at coaches' request without equipnment); Meese v. Brigham Young
Univ., 639 P.2d 720 (U ah 1981) (student begi nner skier did not assume unknown risk of

i mproperly adjusted bindings fitted by defendant; defendant 75 percent responsible for
plaintiff's injuries); Sunday v. Stratton Corp., 136 Vt. 293, 390 A 2d 398 (1978) (skier
did not assune unknown risk of becom ng entangled in brush conceal ed by the snow).

In the present case, the trial court did not err in rejecting proposed instructions
regardi ng assunption of the risk as a conplete bar to recovery. Al though express and
implied primary assunption of the risk remain valid defenses, they do not provide the
total defense claimed by the defendant. Inplied unreasonabl e assunption of the risk has
never been considered a total bar to recovery in conparative negligence jurisdictions.

[6] Kirk in her cross appeal argues the trial court erred in allowing the jury to

consi der assunption of the risk in any manner, even as a damage- reducing factor. Ki rk
argues even if she did assume certain risks that contributed to her injuries, her **291
conduct in doing so was reasonabl e and should not be used to reduce her dammges. Thi s
contention requires us to determne the status of inplied reasonable assunption of the
risk, the last remaining category. Its status had been | eft undeci ded by our earlier
opi ni ons.

One coment ator has proposed inplied reasonabl e assunption of risk should not be all owed
to reduce a plaintiff's damages in any way. W Keeton, at 497-98. There are severa
weaknesses in this approach, however, which |lead us not to adopt it. First, *458
Pr of essor Keeton proposed this treatnent of inplied reasonable assunption of risk in part
to counter the harsh effects of the absolute bar to recovery approach for express and
inmplied primary assunption of risk. See W Keeton, at 497 (proposed approach prevents
i mpl i ed reasonabl e assunption of risk fromacting as "an absolute bar " (italics ours)).
Since we have not adopted that harsh approach, we see no reason to adopt this exception to
it. Second, other commentators have not favored providing special treatnent for this
rather elusively defined category. See V. Schwartz, at 156-57, 180; Restatenment
(Second) of Torts & 496C, comment g, at 572 (1965). We favor the reasoning of Professor
Schwartz allow ng inplied reasonabl e assunption of risk to be given to the jury as a
factor for consideration

The reasoning ... that reasonable inplied assunption of risk should not serve to

dimi nish the anpbunt of plaintiff's recovery ... is seriously flawed. When a person's

conduct under the facts is truly voluntary and when he knows of the specific risk he is

to encounter, this is a formof responsibility or fault that the jury should eval uate.

Those who argue that the "jury cannot do this" have not met too many jurors.... \Wen a

plaintiff engages in classic assunption of risk conduct, he is in part responsible for

his injury.

V. Schwartz, at 180. We do note this form of assunption of the risk is still subject to
the voluntariness el ement assunption of the risk; even though the plaintiff's conduct may
be reasonable it nust still be shown to be voluntary in order to warrant an instruction of

assunption of the risk. See Segovi ano v. Housing Auth., 143 Cal.App.3d 162, 174, 191
Cal . Rptr. 578, 587 (1983) ( "[u]lnless the plaintiff has reasonable alternatives avail able
to him he cannot be said to have voluntarily assuned the risk").

[7] The trial court below therefore did not err in allowing the jury to consider the
conduct of the plaintiff, including inplied reasonable assunption of risk, in reaching its
findi ngs reduci ng the danages.

*459 |1

[8] The defendants al so argue the trial court erred in allowing Kirk's econom c expert
Clarence Barnes to testify regarding Kirk's future potential wage | oss assum ng she were

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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only able to work 25 hours per week instead of full tine. The defendants argue the
testimony was unsupported by evidence.

ER 702 permits an expert witness to testify in the formof an opinion, and ER 703
provi des:
The facts or data in the particular case upon which an expert bases an opinion or
i nference nay be those perceived by or made known to himat or before the hearing. | f
of a type reasonably relied upon by experts in the particular field in form ng opinions
or inferences upon the subject, the facts or data need not be admi ssible in evidence.

The standard of review is whether the trial court abused its discretion in adnitting the
testinmony. Gerberg v. Crosby, 52 Wash.2d 792, 799, 329 P.2d 184 (1958).

Barnes testified Kirk would | ose wages of $186,580 if she could only work 25 hours per

week. In addition to the evidence regarding Kirk's permanent disability and continuing
pain, other testinmony nore directly indicated Kirk had and would continue to have
difficulty working, or working full days, due to the injury or her depression. Bar nes

stated he had based his calculations on information from Dennis Pollack, a clinica
psychol ogi st, indicating some concern about Kirk's ability to maintain full-tine

enpl oyment . Barnes did not present **292 the 25-hour week as the only possible future
scenario for Kirk. It is not clear fromthe testinmony whether Barnes testified it was
the nost |ikely scenario. The record contai ned sufficient evidence providing a basis for

Barnes' testinony, and the trial court did not abuse its discretion in allow ng the
testinony.

The trial court gave an instruction to the jury allowing it to consider as one of the
possi bl e el ements of danage to Kirk "[t]he reasonabl e value of the |ost opportunity or

| oss *460 of a chance to becone a professional dance performer." The def endants contend
this is not a proper separate el ement of damages, but is already included within the
damages for pain and suffering, and disability and disfigurenent. The defendants argue a
separate instruction on it allowed the possibility of a double recovery. Kirk responds

there was no error in giving the instruction or any error was harnl ess, and alternatively
argues in the cross appeal if the trial court did err in giving the instruction, then it
also erred in not instructing the jury to consider |oss of enjoynent of |life with regard
to Kirk's inability to continue dancing.

We first note both parties intended and assuned this instruction would act as an

equi val ent of a "loss of enjoynent"” instruction. Apparently, Kirk originally proposed a
| oss of enjoynent of life instruction, but the trial judge proposed and the parties
accepted the | anguage used as a functional equivalent. The i ssue appealed in both the

appeal and the cross appeal, therefore, is whether a |oss of enjoynent instruction is
proper, or inproperly allows the possibility of double recovery.

[9] The general test for reviewing jury instructions is whether the instructions, read as
a whol e, allow counsel to argue their theory of the case, are not m sl eading, and properly
informthe trier of fact of the applicable law. Gamon v. Cdark Equip. Co., 104 Wash. 2d
613, 617, 707 P.2d 685 (1985). The defendant cites two cases, Woldridge v. Wolett, 96
Wash. 2d 659, 638 P.2d 566 (1981), and Bl odgett v. Aynpic Sav. & Loan Ass'n, 32 Wash. App.
116, 646 P.2d 139 (1982), to support its proposition the |oss of enjoynment of life is not
an appropriate element for a separate damage instruction. The Court of Appeals in
Bl odgett, a personal injury action, held recovery for loss or inpairment of the capacity
to enjoy life is duplicative of recovery for physical and nental disability. Blodgett, at
124-25, 646 P.2d 139. Bl odgett, however, misinterpreted the authority it cited to support
this proposition. Blodgett relied upon Wol dridge, which involved a survival action under
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RCW 4. 20. 046. The Wbol dridge court held an instruction allowi ng recovery for |oss *461
of ability to enjoy the pleasures of life was a conponent of the pain and suffering
expressly barred fromrecovery by the | anguage of the survival statute. Wboldridge, 96
Wash. 2d at 664-67, 638 P.2d 566. Wol dridge does not support a conclusion that an
instruction regarding enjoynment of life would be barred in a personal injury action not
governed by the survival statute. In fact, the Wholdridge court did not criticize the
argunent made by the appellant in that case, relying on Reed v. Jam eson Inv. Co., 168
Wash. 111, 10 P.2d 977, 15 P.2d 1119 (1932) and Parris v. Johnson, 3 Wash. App. 853, 479
P.2d 91 (1970), that a qualitative loss of life's pleasures is a separate el ement of
damages apart from pain and suffering. The Wbol dridge court merely distingui shed those
cases as involving personal injury actions instead of survival actions. Wbol dri dge, 96
Wash. 2d at 664, 638 P.2d 566.

[10] Kirk al so argues damages for |oss of enjoynent here sinply are not duplicative of
any of the other types of recovery avail able. Recovery for pain and suffering only
conpensates for physical and nmental disconfort caused by the injury. Thonpson v. Nationa
R R Passenger Corp., 621 F.2d 814 (6th Cr.), cert. denied, 449 U S. 1035, 101 S.C. 611
66 L.Ed.2d 497 (1980). Recovery for disability conpensates for inability to lead a "normal
[ife" but does not inply any recovery for | oss of a specific unusual activity such as
bal | et danci ng. O her jurisdictions have allowed recovery for |oss of specific artistic
or athletic skills. **293 See, e.g., Sutherland v. Auch Inter-Borough Transit Co., 366
F. Supp. 127 (E. D.Pa.1973); Thonpson v. Tartler, 166 Colo. 247, 443 P.2d 365 (1968);
Locicero v. State Farm Mut. Ins. Co., 399 So.2d 712 (La.Ct. App.1981); Gayson v. Irvmar
Realty Corp., 7 A D.2d 436, 184 N.Y.S.2d 33 (1959). Recovery for | ost wages or |ost
ear ni ng capacity conpensates for econom c val ue, but does not include the noneconomc
rewards to the dancer.

The trial court in the present case may have felt the need to alert the jury of its
prerogative to include consideration of Kirk's | oss of enjoynent of |ife based upon her
inability to pursue her interests and abilities in ballet. The trial court's nethod of
i nstruction, while perhaps not beyond *462 inprovenent, does not appear to have msled the
jury or to have fostered a double recovery.

IV

[11] The defendants challenge the trial court's ruling in linmne prohibiting any specific
reference to the plaintiff's abortions, the |atest of which occurred several nonths before
her injury. The trial court ruled the prejudicial effect of this evidence far exceeded
its val ue. We agree.

Under ER 403, the trial court may exclude relevant evidence if its probative value is
substantially outwei ghed by the danger of unfair prejudice. The wei ghing of probative
val ue agai nst unfair prejudice under this rule rests within the sound discretion of the
trial court. State v. Mk, 105 Wash.2d 692, 718 P.2d 407, cert. denied, 479 U S. 995, 107
S.C. 599, 93 L.Ed.2d 599 (1986).

We find no abuse of discretion. The prejudicial nature of this evidence is beyond
guesti on. The judge particularly noted the attitudes of the comunity regarding
abortions influenced his decision to exclude the evidence. The rel evance of the evidence
to the facts in issue is tenuous. Def endants argue the abortions were relevant to the
plaintiff's nmental state before the injury, which in turn relates to whether her
depression was caused by the injury or predated it. However, the defendants of fered no
significant evidence to support the asserted |link between the abortions and her nenta
state. Dr. J. difford Geen, the psychiatric expert witness for the defense, when asked

at a deposition if he had an opi nion whether the abortions were a factor in the
depression, replied
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I'd be hard pressed for that. Sone people, that bothers a | ot and sone people it
doesn' t. | don't recall [us] spending any significant amount of tine tal king about
t hat . I think if we'd have spent a lot of tinme talking about it, I'd have reference to

it.

Simlarly, the psychiatrist for the plaintiff, Dr. Thomas G Schemmel, stated it was
hypot hetically "within the real mof possibility" that abortions could be a contributing
factor *463 to sone depression, but Kirk herself "did not reveal any evidence of turnoi
or disconfort" regarding the procedures. These statenents do not indicate sufficient
rel evance to any preinjury depression to outweigh the prejudicial nature of the evidence.

The defendants further contended at oral argunent that the followi ng interchange at tria
during the plaintiff's direct examination prejudiced the defense on this issue:

Q [Did] anything happen in your life ... of a major note while you were going to schoo
beginning in 1977 and going into 1978 ... which altered, let's say, your dance career?
(j Ckéy.

Q Anything that would have nade you depressed?

A: No.

In the absence of any specific testinmony fromthe expert wi tnesses or el sewhere that the
abortions thenselves contributed to Kirk's depression, we find no prejudice to the
defendants fromthis interchange which would have necessitated adni ssion of the evidence
of the abortions. The defendants were not prohibited fromintroducing other evidence to
i ndicate Kirk's depression predated her injury, and they did so on several occasions.

The availability of other means of proof is an appropriate factor for consideration in
deci di ng **294 whether to exclude evidence on grounds of unfair prejudice. Comment, ER
403.

We al so note the case | aw under the identical federal rule, Fed.R Evid. 403, has

di scouraged the adm ssion of the prior sexual history of civil plaintiffs in light of its
highly prejudicial nature. In re Air Crash D saster Near New Ol eans, La., 767 F.2d 1151
1154 (5th Cir.1985) (plaintiff sued for wongful death of his wife and children; no abuse
of discretion in refusing to admt evidence of his contraction of venereal disease during
the course of the marriage); Cohn v. Papke, 655 F.2d 191, 194 (9th Cir.1981) (plaintiff
sued police officers who had arrested himfor solicitation to engage in a honosexual act;
trial court abused its discretion *464 in admitting evidence of plaintiff's past sexua
experiences; "[t]here was a clear potential that the jury may have been unfairly

i nfl uenced by whatever biases and stereotypes they mght hold"); Kilarjian v. Horvath
379 F.2d 547, 548 (2d Cir.1967) (plaintiff suing for injuries; no abuse of discretion in
refusing to adnmit evidence including psychiatric report to support defense theory the
plaintiff was suffering froma "conversion reaction"” caused by his "separation fromhis
wife ... and his frustrated desire to marry his secretary with whom he had nmeanwhil e been
living").

We find no abuse of discretion in the trial court's exclusion of the unfairly prejudicial
evi dence regarding the plaintiff's prior abortions.

Y
The defendants contend this court has power to review the amobunt of the verdict and
shoul d reduce the award as so unrealistic as to shock the conscience.

[12][13] This contention is without nerit. The determ nation of the amount of danmmges
is primarily and peculiarly within the province of the jury, and an appellate court wll
not disturb an award of danages nade by a jury unless it is outside the range of
substantial evidence in the record, or shocks the conscience of the court, or appears to
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have resulted from passion or prejudice. Binganan v. Grays Harbor Commity Hosp., 103
Wash. 2d 831, 835, 699 P.2d 1230 (1985). There is sinply no evidence of passion or

prej udi ce here, nor does an award of $353,791 for Kirk's injuries, including pain and
suffering, depression, and permanent partial disability in her armindicate anything to
shock the consci ence. We hold the trial judge properly refused the defendants' notion
for a newtrial based on the ambunt of the danages award.

The judgnment of the trial court is affirned.

PEARSON, C.J., and UTTER, BRACHTENBACH, ANDERSEN, CALLOW and DURHAM JJ., concur.

*465 GOODLCE, Justice (dissenting).

| dissent fromthe najority opinion which holds that the trial judge did not abuse his
di scretion in granting Kirk's notion in linmine excluding all testinony of her three
abortions. Kirk's depression was a mgjor elenent in the anbunt of danages awarded to
her . The fact that she was depressed before the accident may well have been in part or
all on account of the abortions. Therefore, the relevance of the abortion evidence is a
guestion of fact that should have been given to the jury in their deliberations.

ER 403 reads in part: "Although relevant, evidence may be excluded if its probative
val ue is substantially outweighed by the danger of unfair prejudice " (ltalics mne.)

| disagree with the majority that "[t]he rel evance of the [abortion] evidence to the facts
in issue is tenuous." Majority Opinion, at 293. Rat her, | believe that the evidence is
probative and that the jury shoul d have had the evidence before it in determ ning the
enot i onal damages suffered by Kirk caused by her depression

ER 403 sets forth a balancing test. For the trial court to exclude evidence its
probative val ue nmust be substantially outweighed by the danger of unfair prejudice. Any
unfair prejudice to Kirk does not outweigh its probative val ue. The majority cites three
federal cases that discouraged the adm ssion of the prior sexual history of **295 civil
plaintiffs in light of its highly prejudicial nature. However, in each of these cases,

t he sexual history of the plaintiff had no relevance to the suit before the court.

The first case involved admitting evidence that the plaintiff had contracted venerea

di sease during the course of his narriage. 1In re Air Crash Disaster Near New Ol eans,

La., 767 F.2d 1151 (5th Cir.1985). The cause of action was for wongful death of
plaintiff's wife and chil dren when an airplane crashed into and conpletely destroyed the
famly horme. The court inIn re Air Crash correctly decided that evidence of plaintiff's
vener eal disease was not relevant to his enotional state, especially since he adnmtted on
the stand that he had been unfaithful to his wife during *466 the narri age.

The second case involved a suit for injuries received in an autonobile accident. The
contested evidence was the theory that plaintiff's depression was the result of a
"conversion reaction" caused by plaintiff's separation fromhis wife and that he wi shed to
marry his secretary with whom he had neanwhile been living. Kilarjian v. Horvath, 379
F.2d 547 (2d Cir.1967). The court only refused to adnit the evidence that plaintiff had
been living with his secretary and that he wished to marry her. The def endant was free
to admit the evidence of plaintiff's separation fromhis fam |y and ot her enptiona
pr obl ens. The prejudice of the evidence involving his secretary substantially outweighed
its probative value since it had no rel evance.

The third case involved evidence of the plaintiff's bisexuality or honpsexuality after he

had been arrested for solicitation to engage in a honbsexual act. Cohn v. Papke, 655 F.2d
191 (9th Cir.1981). The court correctly decided that the fact the plaintiff is bisexua
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or honpbsexual has no rel evance whether he would solicit someone to engage in a sexual act.
Al so, it stands to reason just because soneone is heterosexual is no indication that he or
she will solicit a sexual encounter with soneone of the opposite sex. The excl uded

evi dence had no probative val ue.

Kirk is distinguished fromall three cases in that the excluded evidence was probative

i nfornmati on so, although prejudicial, its prejudicial nature in no way substantially
out wei ghs its probativeness. The trial judge abused his discretion when he granted
Kirk's notion in |imne excluding such probative evidence. | would remand to the trial

court on the issue of damages.

DORE, J., concurs.
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