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Suprenme Court of Okl ahona.

David E. LAUBACH, Appellee,
V.
Raynond Lee MORGAN and Debra Martin, Appellants.

No. 48984.

Jan. 18, 1978.
As Corrected Jan. 20, 1978.
As Corrected on Denial of Rehearing Dec. 21, 1978.

Plaintiff sued defendant and codefendant for danages resulting fromthree-car collision.
The District Court, lahoma County, Jack R Parr, J., entered judgnment agai nst defendant
and codefendant for $2,800 upon jury finding that plaintiff was damaged in amount of
$4,000, 50% O which was attributable to defendant, 20% Attri butable to codefendant and
30% Attributable to plaintiff. Codefendant appeal ed. The Suprene Court, Doolin, J., held
that: (1) conparative negligence statute entitled plaintiff, who was | ess than 50%
Negligent, to recover from both defendant and codefendant, and (2) under Okl ahoma's
conparative negligence system where a jury apportions fault anong codefendants, each
defendant is severally liable only for that portion of award attributable to him

Reversed and remanded with directions.
West Headnot es

[1] Statutes &=226
361k226 Mbst Cited Cases

If one state adopts a statute fromanother, it is presuned to adopt the construction
pl aced upon that statute by the highest court of the other state.

[2] Negligence &==549(9)
272k549(9) Most Cited Cases
(Formerly 272k98)

[2] Negligence #&==549(10)
272k549(10) Most Cited Cases
(Fornerly 272k98)

In an action based on conparative negligence, a plaintiff's percentage of negligence is to
be conpared with the aggregate negligence of all defendants conbined, and if plaintiff is
| ess than 50% negligent he shall be entitled to recovery fromeach negligent defendant.

23 O S. Supp. 1977, § 11.

[3] Negligence &=549(11)
272k549(11) Most Cited Cases

(Fornerly 272k101)
Conpar ative negligence statute entitled plaintiff, who was determi ned by jury to be 30%
negligent, to recover fromboth defendant, determined to be 50% negligent and codef endant,
determ ned to be 20% negligent. 23 O S. Supp. 1977, § 11.

[4] Contribution &€=5(1)
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96k5(1) Most Cited Cases
In Okl ahoma, no contribution is available anong joint tort-feasors. 12 O S 1971, § 831.

[5] Negligence #&==549(10)
272k549(10) Most Cited Cases
(Fornmerly 272k97)

Under kIl ahoma's conparative negligence system where a jury apportions fault anmong
codef endants, each defendant is severally liable only for that proportion of award
attributable to him 23 O S. Supp. 1977, § 11.

[6] Negligence &==484
272k484 Most Cited Cases
(Formerly 272k97)

Under Okl ahoma's conparative negligence statute, joint and several liability exists only
where proportion of negligence attributable to each defendant cannot be determ ned by
jury, for exanple where negligence is inputed. 23 O S.Supp. 1977, § 11.

[ 7] Negligence &=549(10)
272k549(10) Most Cited Cases
(Formerly 272k97)
Underlying principle of conparative negligence is founded on attaching liability in direct
proportion to the respective fault of each person whose negligence caused the damage. 23
O S. Supp. 1977, § 11.

*1071 Syl |l abus by the Court

Under kIl ahoma's conparative negligence system where a jury apportions fault anmpng
co-defendants, each defendant is severally liable only for that proportion of the award
attributable to him

Appeal fromDistrict Court of klahoma County; Jack R Parr, Trial Judge.

An appeal froma jury verdict in a personal injury action tried under Okl ahoma's
conparative negligence statute, 23 O S. 1975 Supp. ss 11, 12. The jury found plaintiff was
damaged i n the ampunt of $4,000.00, 50% O which was attributable to defendant Martin, 20%
Attributable to defendant Morgan *1072 and 30% Attributable to plaintiff Laubach. Court
entered judgnment agai nst Debra Martin and Raynond Morgan for $2,800.00. Morgan appeal s.

REVERSED AND REMANDED W TH DI RECTI ONS.

Craig & Gordon by Robert D. Craig and Robert Chase Gordon, Cklahoma City, for appell ee.
Haynes & Singerman by Theodore Haynes, Cklahoma City, for appellee, Debra Martin.
Procter, Flemng & Speck by Richard A Procter, Thomas G Laughlin, Cklahoma City, for
appel | ant, Raynond Lee Morgan.

DOOLI N, Justice:

Thi s appeal arose out of a suit for danages resulting froma three car collision. The
ci rcunst ances surrounding the accident itself are inmaterial to the appeal. Plaintiff
Laubach sued defendants Morgan and Martin. Defendant Martin cross-petitioned agai nst

def endant Morgan. [FN1] The case was tried to a jury under 23 O S. 1975 Supp. ss 11, 12,
Okl ahoma' s version of conparative negligence. The jury returned a verdict in favor of
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plaintiff, finding he was danmaged in the amount of $4,000.00. The jury apportioned the
negl i gence of the parties in the follow ng manner:

Plaintiff's negligence ......... 30 percent
Def endant Martin's negligence .. 50 percent
Def endant Morgan's negligence .. 20 percent

FN1. On Martin's cross-petition, the jury found her damages to be $530.15, 40
percent attributable to her negligence and 60 percent to co- defendant Morgan. This
portion of the award is not appeal ed.

The trial court entered judgnent giving plaintiff recovery agai nst defendants Mrgan and
Martin in the anpbunt of $4,000.00, reduced by plaintiff's negligence in the anmount of 30%
for a total of $2,800.00. Morgan appeals.

Martin also filed a brief as appellant. However, she did not file a petition in error
and her brief takes a contrary position to Morgan's. W will therefore consider her as an
appel | ee.

In 1973, the 34th Legislature of the State of Okl ahona enacted conparative negligence
statutes (23 O S. 1977 Supp. ss 11, 12) based on an Arkansas statute [FN2] which provided
for a "nodified" conparative negligence system [FN3] thereby abolishing the conmon | aw
doctrine that contributory negligence of a plaintiff will preclude his recovery. The
theory of contributory negligence originated in 1809 in England with the case of
Butterfield v. Forrester 11 East 60, 103 Eng. Rep. 926 (K B.1809). By 1940, Engl and had
deci ded the doctrine no | onger nmet present day needs and contributory negligence was
abandoned and overruled. At present in the United States, around thirty-three states have
adopted, either judicially or by statute, sonme type of conparative negligence system
[ FN4]

FN2. 23 O S.1977 Supp. s 11 provides: "Contributory negligence shall not bar
recovery of damages for any injury, property danage or death where the negligence of
the person injured or killed is of |esser degree than the negligence of any person
firm or corporation causing such danmage

In all actions hereafter accruing for negligence resulting in personal injuries or
wongful death or injury to property, contributory negligence shall not prevent a
recovery where any negligence of the person so injured, damaged, or killed Is of

| esser degree than any negligence of the person, firm or corporation causing such
damage ; provided that where such contributory negligence is shown on the part of

t he person injured, danaged or killed, the anmount of the recovery shall be

di m ni shed in proportion to such contributory negligence. (Enphasis supplied).

The Arkansas statute, fromwhich this statute was patterned, is virtually identical
to Cklahoma's. It has since that time been repeal ed and replaced by a statute based
upon fault. See Ark.Stats. Ann. ss 27-1763-1765.

FN3. Under Okl ahoma's "nodified conparative negligence" systema plaintiff my
recover if his negligence is |less than the defendant's. Under "pure conparative
negligence"” a plaintiff is allowed to recover somnething regardl ess of the percentage
of his fault.

FN4. See generally Heft and Heft, Conparative Negligence Manual (1971) and 1977
Supp.
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*1073 Gkl ahoma's very general conparative negligence statute is admttedly anmbi guous in
reference to situations involving nultiple parties such as we have here. Wen two or nore
defendants are involved, its application becomes unclear and the need for definitive
guidelines fromthis court is readily apparent.

The first problem concerns whether a negligent plaintiff will or will not be allowed to
recover, under the language of s 11. |Is a plaintiff's negligence to be conpared with the
conbi ned negligence of all defendants, or should it be conpared to each defendant's
i ndividually? The first issue subnmtted by Morgan in his appeal is that under our
statute, because he was found to be less negligent than plaintiff, there should be no
judgrment entered against him In the alternative he suggests he should be responsible
only for 20% O the award.

Under Morgan's first theory of conparison of negligence, as the nunber of defendants

i ncreases, the likelihood of a plaintiff's recovery may dimni sh. For exanple assune a
plaintiff is found to be 40 percent negligent. |If only one defendant is involved,
plaintiff will recover 60 percent of his damages. If two nore defendants are liable and
the 60 percent negligence is equally distributed anong them plaintiff would recover
not hi ng because he was nore negligent than each defendant. W believe this is an
unsati sfactory construction

Two state courts in decisions cited to us by the parties have cone to opposite
conclusions. |In Wsconsin in the above situation, plaintiff recovers nothing. [FN5] In
Arkansas, he would be entitled to judgnent.

FN5. Bielski v. Schulze, 16 Ws.2d 1, 114 N.W2d 105 (1962).

In Walton v. Tull, 234 Ark. 882, 356 S.W2d 20, 8 A L.R 3d 708 (1962), the Arkansas
Suprenme Court interpreted its statute, to allow a plaintiff's negligence to be conpared to
t he Conbi ned negligence of all defendants. |In Walton this principle entitled the
plaintiff, determined by a jury to be only ten percent negligent, to recover from one of
t he def endants who was al so ten percent negligent. The Arkansas court stated the basic
pur pose of the conparative negligence statute was to distribute the total damages anobng
those who cause them It was convinced the Legislature, in enacting conmparative
negligence did not nmean to go any further than to deny a plaintiff recovery, when his
negl i gence was at |east 50 percent of the cause of damages. [FN6] We agree.

FN6. Texas, Nevada and Connecticut have expressly provided by statute that nultiple
defendants are to be treated as a unit for purpose of deciding issue of whether or
not a plaintiff conmmitted | ess or greater degree of negligence than defendants. V.
Schwartz, Conparative Negligence s 16.6 pp. 256-260 (1974). Also see Krengel v.

M dwest Automatic Photo, Inc., 295 Mnn. 200, 203 N.W2d 841 (1973) and Rawson V.
Lohsen, 145 N.J. Super. 71, 366 A 2d 1022 (1976) which follows Wsconsin rule.

[1][2][3] We are not unmindful that this interpretation is not of universal acceptance.
As indicated above, Wsconsin has come to a different conclusion. W believe the Arkansas
approach is the better view A plaintiff's recovery is not thereby jeopardized by the
fact that nmultiple tortfeasors are involved. Further, if one state adopts a statute from
another, it is presuned to adopt the construction placed upon that statute by the highest
court of the other state. [FN7] Accordingly we adopt the rationale of Walton v. Tull
supra, and hold, in an action based on conparative negligence, a plaintiff's percentage of
negligence is to be conpared with the aggregate negligence of all defendants conbi ned, and
if the plaintiff is |less than 50 percent negligent he shall be entitled to recovery from
each negligent defendant. Plaintiff here is entitled to recover fromboth Mrgan and
Mar tin.
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FN7. Baker v. Knott, 494 P.2d 302 (Ckl.1972); Chesnore v. Chesnore, 484 P.2d 516
(&l .1971).

This brings us to a second probleminvol ved concerning nultiple tortfeasors.

H storically, if the negligence of two or nore tortfeasors caused a single and indivisible
injury, the concurrent tortfeasors would be liable "in solidium" each being *1074 |iable
for the total amount of the award, regardl ess of his percentage of responsibility. Each
defendant was jointly and severally liable for the entire anpbunt of danmages. This
principle of entire liability is of questionable soundness under a conparative system
where a jury determ nes the precise anount of fault attributable to each party.

[4] In the present case, under the theory of joint and several liability, plaintiff may
collect his entire award from Mdrgan. The unfairness of this approach is magnified where,
as in Cklahoma, no contribution is available anong joint tortfeasors. [FN8] |In states
where contribution is allowed, by judicial decision or through the Uniform Contribution
Among Tortfeasors Act, this inequity is sonewhat relieved. [FN9]

FN8. 12 O S.1971 s 831 dealing with contracts has not been applied to joint
tortfeasors. See National Trailer Convoy, Inc. v. Oklahoma Turnpi ke Authority, 434
P.2d 238 (Ckl.1967).

FN9. Arkansas has retained the concept of joint and several liability. See Walton
v. Tull, supra; Weeling Pipe Line, Inc. v. Edrington, 535 S.W2d 225 (Ark.1976).
However, Arkansas has adopted a version of the Uniform Contribution Anmpbng
Tortfeasors Act which allows pro rata contribution. See 9 U L.A 235.

[5] Sone jurisdictions have taken care of the nultiple party problens through vari ous,
but by no neans uniform statutory provisions in conjunction with their conparative
negl i gence statutes. [FNLO] Absent specific legislation, this court nust augnent our
statutory schene to nmeet the intent and underlying principle of conparative negligence,
which is founded on attaching total responsibility to each person whose | ack of care
contributed to the damages. W therefore nust nake one of two possibl e deci sions.

FN10. For exanpl e Texas adopted its conparative negligence statutes at the sanme tinme
as Okl ahoma, but it provides answers to a variety of issues. The Texas statute
provi des each defendant is jointly and severally liable for entire anount, except
that a defendant whose negligence is |less than that of the plaintiff is liable only
for that portion of the judgnment which represents the percentage of negligence
attributable to him CQur statute results in nore uncertainty and thus nore
litigation. See Keeton "Conparative Negligence the Cklahoma Version." 10 Tul.L.R
19 (1975).

1. Allow "conparative contribution" anmong joint tortfeasors in proportion to the party's
negl i gence. [FN11]

FN11. This is Wsconsin's solution. See Bielski v. Schulze, 16 Ws.2d 1, 114 N.W2d
105 (W's. 1962).

2. Do away with the "entire liability rule" and provide that nultiple tortfeasors are
severally liable only, thus each defendant will be liable only for the percentage of the
award attributable to him [FN12]

FN12. See Flening, "Conparative Negligence at Last By Judicial Choice" 64 Cal.L.R
239 (1976).

We opt for the second solution. This in effect drastically changes the theory of
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joint-tortfeasors. [FN13] So be it.

FN13. We do not deal here with such problenms as inputed or vicarious liability,
where negligence of two or nore tortfeasors is treated as a unit, so that so far as
t he conparative negligence doctrine is concerned it is the sane as if only one
defendant is involved. Neither do we attenpt to discuss problens involved when a
plaintiff does not sue all those who are potentially responsible for injuries, such
as situations involving hit and run

Under the common | aw system of contributory negligence, a plaintiff who was guilty of
even slight negligence, could recover nothing. The |aw balanced this possible inequity by
allowing a plaintiff who was found to be legally "pure" because he was not even slightly
negligent, to collect his entire judgnment from any defendant who was guilty of "even
slight negligence". The adoption of conparative negligence, even in the nodified form
gi ves judgnment to any plaintiff whose negligence is | ess than 50 percent. There is no
| onger a need to conpensate a "pure" plaintiff. By doing away with joint liability a
plaintiff will collect his damages fromthe defendant who is responsible for them

[6] This solution does not affect our rules against contribution which will continue to
control when the proportion of negligence attributable to each defendant is not *1075
determ ned, for exanple where negligence is inmputed. Under our conparative negligence
system a jury sets liability in a precise manner. |If a jury is capable of apportioning
fault between a plaintiff and defendant, it should be no nore difficult for it to allocate
fault anmong several defendants. Holding a defendant tortfeasor, who is only 20 percent at

fault, liable for entire amount of damages is obviously inconsistent with the equitable
principles of comparative negligence as enacted by the Legislature. We should allow a jury
to apportion fault as it sees fit. Joint and several liability then will only exist

where, for sone reason, damages cannot be apportioned by the jury. By abrogating joint
liability, a sinple general verdict between plaintiff and each defendant nay be made.
[FN14] In this situation no problemof contribution arises, because no defendant has a
basi s upon which to seek contribution froma co-defendant.

FN14. See "Contribution Act Construed Should Joint and Several Liability Have Been
Considered First?" 30 UMam L.R 747 (1976).

It is argued this could work a hardship on a plaintiff if one co-defendant is insolvent.
But the specter of the judgnent-proof wongdoer is always with us, whether there is one
defendant or many. W decline to turn a policy decision on an apparition. There is no
solution that would not work an inequity on either the plaintiff or a defendant in sone
concei vabl e situati on where one wongdoer is insolvent.

An exam nation of the |law of other jurisdictions shows no two statutory or judicial
schenmes to be identical or even simlar to ours. [FN15] There appears to be no pattern
related to the consequences of the elimnation of the bar of contributory negligence upon
the question of joint versus several liability of co-defendants. W call your attention
to an appellate California decision on this subject, Anerican Mdtorcycle Association v.
Superior Court, 65 Cal.App.3d 694, 135 Cal.Rptr. 497 (1977). Although the decision in
this case was recently overruled [FN16] its rationale is very persuasive. Further the
appendi x to that decision is an exhaustive conpilation as to each jurisdiction's treatnent
of multiple tortfeasors under its conparative negligence system

FN15. See annotations at 8 A.L.R 3d 722 and 53 A L.R 3d 184.

FN16. Anerican Mtorcycle Association v. Superior Court, 20 Cal.3d 578, 146
Cal . Rptr. 182, 578 P.2d 899 (1978).
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[7] Qur conparative negligence statutes are inconplete both in scope and detail as to how
it should be applied to nmultiple parties. The underlying principle of conparative
negligence is founded on attaching liability in direct proportion to the respective fault
of each person whose negligence caused the damage. The |ogical extension of this doctrine
woul d apply it as anmpbng nultiple tortfeasors as well as between plaintiff and defendant.

If liability attaches to each tortfeasor in proportion to his conparative fault, there
will be no need for added litigation by defendants seeking contribution. The adoption of
the theory of conparative fault satisfies the need to apportion liability w thout invading
the Legislature's power to grant contribution. "The only conpletely satisfactory nmethod of
dealing with the situation is to bring all parties into court in a single action to
determ ne the damages sustai ned by each, and to require that each bear a proportion of the
total loss according to his fault.” [FN17]

FN17. Prosser "Conparative Negligence" 51 Mch.L.R 465 (1953).

We t herefore REVERSE and REMAND t he proceeding to trial court with directions to enter
j udgrment agai nst each defendant in accordance with his degree of negligence as found by
the jury, Martin for 50% And Mborgan 20% of total damages of $4, 000. 00.

Reheari ng deni ed.

WLLIAVS, |RWN, BERRY, BARNES and SIMV5, JJ., concur.

HODGES, C.J., and LAVENDER, V.C.J., dissent.

WLLIAVS, | RWN, BARNES, SIMVB, HARGRAVE and OPALA, JJ., concur

HODGES, C.J., and LAVENDER, V.C.J., dissent.
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