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ELI ZABETH MARTI N, as Adm nistratrix of the Estate of WLLIAMJ. MARTIN,
Deceased, Appel | ant,
V.
SAMUEL A. HERZOG, Respondent, |npleaded with Another.

Court of Appeals of New York.
Argued Decenber 11, 1919.
Deci ded February 24, 1920.

*164 Negl i gence
H ghway Law --- Driving a vehicle at night on public highway wi thout lights is

negl i gence --- Erroneous charge

1. Where a case has been tried and argued on the assunption of a certain fact, it is not
i mportant whether that fact m ght have been a question for the jury. A controversy put out
of a case by the parties is not to be put into it by the court.

2. Evidence of a collision occurring nore than an hour after sundown between an
aut onobi | e and an unseen buggy, proceeding without the lights required by the statute
(H ghway Law [ Cons. Laws, ch. 25], 8§ 329-a, as anended by L. 1915, ch. 367), is evidence
fromwhi ch a causal connection nay be inferred between the collision and the | ack of
si gnal s.

3. Wiere, in an action to recover for the death of plaintiff's intestate, killed in a
col lision between a wagon in which decedent was riding at night and an aut onobil e,
negl i gence was charged against the driver of the car in that he did not keep to the right
of the center of the highway, and negligence agai nst decedent, who was driving the wagon
in that *165 he was traveling without lights as required by the statute, it was error for
the court to charge, at plaintiff's request, that 'the fact that the plaintiff's intestate
was driving without a light is not negligence in itself.' They should have been told not
only that the onmission of the |ights was negligence, but that it was 'prinma facie evidence
of contributory negligence,' i. e., that it was sufficient in itself, unless its probative
force was overcone, to sustain a verdict that the decedent was in fault.

Martin v. Herzog, 176 App. Div. 614, affirnmed.

APPEAL from an order of the Appellate Division of the Supreme Court in the second
judicial departnent, entered February 2, 1917, reversing a judgnent in favor of plaintiff
entered upon a verdict and granting a new trial.

The nature of the action and the facts, so far as material, are stated in the opinion.

Hugh A. Thornton and Martin J. Tierney for appellant. The om ssion of plaintiff's
intestate to have a light upon his vehicle was not prina facie evidence of contributory
negligence by him (Anberg v. Kinley, 214 N Y. 531; Barr v. Green, 210 N. Y. 252; Kelly
v. N Y. S. Rys. Co., 207 N. Y. 342; Mariano v. Lehmamier, 173 N. Y. 530; Donnelly v. City
of Rochester, 166 N. Y. 315; Grahamv. Manhattan Ry. Co., 149 N. Y. 336; MRickard v.
Flint, 114 N. Y. 222; Briggs v. N Y. C &H R R R Co., 72 N Y. 26; MGath v. N Y.
C R R Co., 63 N Y. 522; Knupfle v. Knickerbocker Ice Co., 84 N Y. 488; Flucker v.
Zeigle Brewing Co., 201 N. Y. 40; Or v. Baltinore & O R Co., 168 App. Div. 548; Shields
v. Pugh & Co., 122 App. Div. 586; Koch v. Fox, 71 App. Div. 288; Buys v. Third Ave. R R
Co., 45 App. Div. 11; McCanbley v. Staten Is. M R R Co., 32 App. Div. 346; MCaul ey v.
Schnei der, 9 App. Div. 279; Fox Constr. Co., Inc., v. Dailey's Towi ng Line, Inc., 180 App.
Div. 593; Fitten v. Sumer, 176 App. Div. 617, *166Karpeles v. Heine, 227 N Y. 74.) The
court's charge in reference to contributory negligence was correct in every respect and
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not prejudicial error. (Kelley v. N. Y. C Rys., 207 N Y. 342; Mendel son v. Van
Renssel aer, 118 App. Div. 516; Barr v. Geen, 210 N. Y. 252; Amberg v. Kinley, 214 N Y.
531.)

Herbert C. Snyth, Roderic Wellman and Alfred W Andrews for respondent. The refusal to
charge defendant's request, that the absence of a light on the buggy was prinma facie
evi dence of contributory negligence, was prejudicial error. (Arberg v. Kinley, 214 N Y.
531; Racine v. Morris, 201 N Y. 240; Jetter v. NN Y. C &H R R R Co., 2 Abb. C
App. Dec. 458; Cordell v. N Y. C &H R R R Co., 64 N Y. 535 WIly v. Milledy, 78
N. Y. 310; Pauley v. S. G & L. Co., 131 N. VY. 90; Lewwis v. L. I. R R Co., 162 N Y. 52
Huda v. Am d ucose Co., 154 N. Y. 474; Lanbert v. S. I. R R Co., 70 N. Y. 164; Fisher
v. Vil. of Canbridge, 133 N Y. 527.)

CARDQZO, J.
The action is one to recover damages for injuries resulting in death.

Plaintiff and her husband, while driving toward Tarrytown in a buggy on the night of
August 21, 1915, were struck by the defendant's autonobile comng in the opposite
direction. They were thrown to the ground, and the nman was killed. At the point of the
collision the highway nakes a curve. The car was roundi ng the curve when suddenly it cane
upon t he buggy, energing, the defendant tells us, fromthe gloom Negligence is charged
agai nst the defendant, the driver of the car, in that he did not keep to the right of the
center of the highway (H ghway Law, sec. 286, subd. 3; sec. 332; Consol. Laws, ch. 25).
Negl i gence is charged against the plaintiff's interstate, the driver of the wagon, in that
he was traveling without |ights (H ghway Law, sec. 329a, as anended by L. 1915, ch. 367).
There is no evidence *167 that the defendant was noving at an excessive speed. There is
none of any defect in the equi pnent of his car. The beamof light fromhis |anmps pointed
to the right as the wheels of his car turned along the curve toward the left; and I ooking
in the direction of the plaintiff's approach, he was peering into the shadow. The case
agai nst him nust stand, therefore, if at all, upon the divergence of his course fromthe
center of the highway. The jury found himdelingquent and his victimblanmel ess. The
Appel | ate Division reversed, and ordered a new trial

We agree with the Appellate Division that the charge to the jury was erroneous and

m sl eadi ng. The case was tried on the assunption that the hour had arrived when |ights
were due. It was argued on the sanme assunption in this court. In such circunmstances, it is
not inportant whether the hour m ght have been nade a question for the jury (Todd v.

Nel son, 109 N. Y. 316, 325). A controversy put out of the case by the parties is not to be
put into it by us. W say this by way of preface to our review of the contested rulings.
In the body of the charge the trial judge said that the jury could consider the absence of
l[ight "in determ ning whether the plaintiff's intestate was guilty of contributory
negligence in failing to have a |ight upon the buggy as provided by law. | do not nean to
say that the absence of |ight necessarily makes himnegligent, but it is a fact for your
consi deration.' The defendant requested a ruling that the absence of a light on the
plaintiff's vehicle was 'prim facie evidence of contributory negligence.' This request
was refused, and the jury were again instructed that they night consider the absence of
lights as sonme evidence of negligence, but that it was not conclusive evidence. The
plaintiff then requested a charge that "the fact that the plaintiff's intestate was
driving without a light is not negligence initself,' and to this the court acceded. The
def endant saved his rights by appropriate exceptions.

*168 We think the unexcused om ssion of the statutory signals is nore than sone evidence
of negligence. It is negligence in itself. Lights are intended for the guidance and
protection of other travelers on the highway (H ghway Law, sec. 329a). By the very terns
of the hypothesis, to omt, willfully or heedlessly, the safeguards prescribed by |aw for
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the benefit of another that he nmay be preserved in life or linb, is to fall short of the
standard of diligence to which those who Iive in organized society are under a duty to
conform That, we think, is nowthe established rule in this state (Arberg v. Kinley, 214
N. Y. 531; Karpeles v. Heine, 227 N. Y. 74; Jetter v. NN. Y. & H R R Co., 2 Abb. C

App. Dec. 458; Cordell v. NN Y. C &H R R R Co., 64 N Y. 535 538, Marino v.
Lehmaier, 173 N. Y. 530, 536; cf. Texas & Pacific Ry. Co. v. Rigsby, 241 U S. 33, 39, 40;
Prest-O Lite Co. v. Skeel, 182 Ind. 583, 600, 601; Newconb v. Boston Protective Dept., 146
Mass. 596; Bourne v. Witman, 209 Mass. 155, 163). Whether the om ssion of an absol ute
duty, not willfully or heedl essly, but through unavoi dable accident, is also to be
characterized as negligence, is a question of nomenclature into which we need not enter
for it does not touch the case before us. There may be times, when if jural niceties are
to be preserved, the two wongs, negligence and breach of statutory duty, nust be kept

di stinct in speech and thought (Pollock Torts [10th ed.], p. 458; Cark & Linseil Torts
[6th ed.], p. 493; Sal nond Jurisprudence [5th ed.], pp. 351, 363; Texas & Pac. Ry. Co. v.
Ri gsby, supra, p. 43; Chicago, B. & Q Ry. Co. v. U S, 220 U S. 559). In the conditions
here present they cone together and coalesce. Arule less rigid has been applied where the
one who conpl ains of the om ssion is not a nenber of the class for whose protection the
saf equard is designed (Anberg v. Kinley, supra; Union Pac. Ry. Co. v. MDonald, 152 U. S
262, 283; Kelley v. N Y. State Rys. 207 N Y. 342; Ward v. Hobbs, 4 App. Cas. 13). Sone
rel axation there has al so been where the *169 safeguard is prescribed by |ocal ordinance,
and not by statute (Massoth v. D. & H C. Co., 64 N Y. 524, 532; Knupfle v. Knickerbocker
Ice Co., 84 N Y. 488). Courts have been reluctant to hold that the police regul ati ons of
boards and councils and other subordinate officials create rights of action beyond the
specific penalties inmposed. This has led themto say that the violation of a statute is
negligence, and the violation of a like ordinance is only evidence of negligence. An

ordi nance, however, like a statute, is alawwthin its sphere of operation, and so the

di stinction has not escaped criticism(Jetter v. N Y. & H R R Co., supra; Knupfle v.
Kni cker bocker lIce Co., supra; Newconb v. Boston Protective Dept., supra; Prest-OLite Co.
v. Skeel, supra). Whether it has becone too deeply rooted to be abandoned, even if it be

t hought illogical, is a question not now before us. What concerns us at this tine is that
even in the ordinance cases, the omi ssion of a safeguard prescribed by statute is put upon
a different plane, and is held not nerely sonme evidence of negligence, but negligence in
itself (Massoth v. D. & H. Canal Co., supra; and cf. Cordell v. NN Y. C &H R R R

Co., supra). In the case at hand, we have an instance of the adnitted violation of a
statute intended for the protection of travelers on the highway, of whomthe defendant at
the tine was one. Yet the jurors were instructed in effect that they were at liberty in
their discretion to treat the omssion of lights either as innocent or as cul pable. They
were allowed to 'consider the default as lightly or gravely' as they would (THOMAS, J., in
the court below). They might as well have been told that they could use a |ike discretion
in holding a master at fault for the omi ssion of a safety appliance prescribed by positive
law for the protection of a workman (Scott v. International Paper Co., 204 N Y. 49;
Fitzwater v. Warren, 206 N. Y. 355; Texas & Pac. Ry. Co. v. Rigsby, 241 U S. 33). Jurors
have no di spensing power by which they nay relax the duty that one traveler on the hi ghway
owes *170 under the statute to another. It is error to tell themthat they have. The

om ssion of these lights was a wong, and bei ng wholly unexcused was al so a negli gent
wong. No |icense should have been conceded to the triers of the facts to find it anything
el se.

We nust be on our guard, however, against confusing the question of negligence with that
of the causal connection between the negligence and the injury. A defendant who travels
without lights is not to pay damages for his fault unless the absence of lights is the
cause of the disaster. A plaintiff who travels without themis not to forfeit the right to
damages unl ess the absence of lights is at |east a contributing cause of the disaster. To
say that conduct is negligence is not to say that it is always contributory negligence.
"Proof of negligence in the air, so to speak, will not do' (Pollock Torts [10th ed.], p.
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472). W think, however, that evidence of a collision occurring nore than an hour after
sundown between a car and an unseen buggy, proceeding wthout lights, is evidence from

whi ch a causal connection may be inferred between the collision and the |ack of signals
(Lambert v. Staten Island R R Co., 70 N. Y. 104, 109, 110; Walsh v. Boston & Mine
Rai |l road, 171 Mass. 52, 58; The Pennsylvania, 19 Wall. 125, 136, 137; Fisher v. Village of
Canbridge, 133 N. Y. 527, 532). If nothing else is shown to break the connection, we have
a case, prima facie sufficient, of negligence contributing to the result. There nay i ndeed
be tines when the lights on a highway are so many and so bright that |lights on a wagon are
superfluous. If that is so, it is for the offender to go forward with the evidence, and
prove the illumination as a kind of substituted performance. The plaintiff asserts that
she did so here. She says that the scene of the accident was illum ned by noonlight, by an
electric lanmp, and by the lights of the approaching car. Her position is that if the
defendant did not see the buggy thus illunmined, a jury mght reasonably infer that he
woul d not have seen *171 it anyhow. W may doubt whether there is any evidence of
illumnation sufficient to sustain the jury in drawing such an inference, but the decision
of the case does not nmake it necessary to resolve the doubt, and so we leave it open. It
is certain that they were not required to find that |ights on the wagon were superfl uous.
They m ght reasonably have found the contrary. They ought, therefore, to have been

i nforned what effect they were free to give, in that event, to the violation of the
statute. They should have been told not only that the omi ssion of the lights was
negl i gence, but that it was 'prina facie evidence of contributory negligence,' i. e., that
it was sufficient in itself unless its probative force was overcome (THOVAS, J., in court
bel ow) to sustain a verdict that the decedent was at fault (Kelly v. Jackson, 6 Pet. 622,
632). Here, on the undisputed facts, |ack of vision, whether excusable or not, was the
cause of the disaster. The defendant may have been negligent in swerving fromthe center
of the road, but he did not run into the buggy purposely, nor was he driving while

i ntoxi cated, nor was he going at such a reckless speed that warning woul d of necessity
have been futile. Nothing of the kind is shown. The collision was due to his failure to
see at a tine when sight should have been aroused and gui ded by the statutory warnings.
Sonme explanation of the effect to be given to the absence of those warnings, if the
plaintiff failed to prove that other lights on the car or the highway took their place as
equi val ents, should have been put before the jury. The explanati on was asked for, and
refused.

We are persuaded that the tendency of the charge and of all the rulings following it, was
to minimze unduly, in the minds of the triers of the facts, the gravity of the decedent's
fault. Errors nay not be ignored as unsubstantial when they tend to such an outcone. A
statute designed for the protection of human life is not to be brushed aside as a form of
words, its comrands reduced *172 to the | evel of cautions, and the duty to obey attenuated
into an option to conform

The order of the Appellate Division should be affirmed, and judgnment absol ute directed on
the stipulation in favor of the defendant, with costs in all courts.

HOGAN, J. (dissenting).

Upon the trial of this action, a jury rendered a verdict in favor of the plaintiff.

Def endant appeal ed fromthe judgment entered thereon and an order made denying an
application to set aside the verdict and for a newtrial to the Appellate Division. The
latter court reversed the judgment on the | aw and granted a new trial on questions of |aw
only, the court having exam ned the facts and found no error therein. The decision thus
nmade was equivalent to a determination by the court that it had passed upon the question
of the sufficiency of the evidence and as to whether the verdict rendered by the jury was
agai nst the wei ght of evidence. The effect of that decision was that the order denying the
notion to set aside the verdict and grant a new trial was upon the facts properly denied.
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(Judson v. Central Vt. R R Co., 158 N. Y. 597, 602.) A jury and the Appellate Division
havi ng determ ned that upon the facts devel oped on the trial of the action, the plaintiff
was entitled to recover, in view of certain statenents in the prevailing opinion, and for
t he purpose of explanation of nmy dissent, | shall refer to the facts which were of
necessity found in favor of plaintiff and approved by the Appellate D vision

The followi ng facts are undi sputed. Leading from Broadway in the village of Tarrytown,
West chester county, is a certain public highway known as Neperham road, which runs in an
easterly direction to East View, town of G eenburg. The worked portion of the highway
varies in width fromtwenty-one and one-half feet at the narrowest point a short distance
easterly of the place of the collision hereinafter nentioned, to a width of *173
twenty-seven and one-half feet at the point where the collision occurred.

On the evening of August 21st, 1915, the plaintiff, together with her husband, now
deceased, were seated in an open wagon drawn by a horse. They were traveling on the

hi ghway westerly towards Tarrytown. The defendant was traveling alone on the highway in
the opposite direction, viz., from T Tarrytown easterly towards East View in an autonobile
whi ch wei ghed about three thousand pounds, having a capacity of seventy horse power,
capabl e of devel oping a speed of seventy-five mles an hour. Defendant was driving the
car.

A collision occurred between the two vehicles on the highway at or near a hydrant | ocated
on the northerly side of the road. Plaintiff and her husband were thrown fromthe wagon in
whi ch they were seated. Plaintiff was bruised and her shoul der dislocated. Her husband was
seriously injured and died as a result of the accident.

The plaintiff, as adm nistratrix, brought this action to recover danmmges arising by
reason of the death of her husband caused as she alleged solely by the negligence of

def endant in operating, driving and running the autonobile at a high, unlawful, excessive
and unsafe rate of speed, in failing to blow a horn or give any warning or signal of the
approach of said autonobile and in operating, driving and riding said autonobile at said
time and place upon his |left-hand or wongful side of said road or highway, thereby
causi ng the death of her husband.

Def endant by his answer adnmitted that he was operating the autonobile, put in issue the
remai ning all egations of the conplaint and affirmatively alleged that any injury to
plaintiff's intestate was caused by his contributory negligence.

As indicated in the prevailing opinion, the nmanner in which the accident happened and the
point in the highway where the collision occurred are inportant facts in this case, for as
therein stated: 'The case agai nst him (defendant) *174 nust stand, therefore, if at all
upon the divergence of his course fromthe center of the highway.' The evidence on behal f
of plaintiff tended to establish that on the evening in question her husband was driving
the horse at a jogging gait along on their right side of the highway near the grass which
was outside of the worked part of the road on the northerly side thereof; that plaintiff
observed about one hundred twenty feet down the road the autonobile operated by defendant
approaching at a high rate of speed, two searchlights upon the same, and that the car
seened to be upon her side of the road; that the autonobile ran into the wagon in which
plaintiff and her husband were seated at a point on their side of the road while they were
riding al ong near the grass. Evidence was al so presented tending to show that the rate of
speed of the autonobile was eighteen to twenty miles an hour and the |ights upon the car
illuminated the entire road. The defendant was the sole witness on the part of the defense
upon the subject under consideration. His version was: 'Just before | passed the Tarrytown

Hei ghts Station, | noticed a nunber of children playing in the road. | slowed ny car down
alittle nore than | had been running. | continued to drive along the road, probably I
proceeded al ong the road three hundred or four hundred feet further, | do not know exactly
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how far, when suddenly there was a crash and | stopped ny car as soon as | could after |
realized that there had been a collision. Wiether | saw anything in that inmperceptible

fraction of space before the wagon and car cane together | do not know. | have an
i mpression, about a quarter of a second before the collision took place, | saw sonething
white cross the road and heard sonebody call 'whoa' and that is all | knew until | stopped

my car. * * * My best judgnent is | was travelling about twelve mles an hour. * * * At
the tine of the collision | was driving on the right of the road.'

*175 The manner in which and the point in the highway where the accident occurred
presented a question of fact for a jury. If the testinony of defendant was accredited by
the jury, plaintiff and her intestate having observed the approachi ng autonobile
del i berately, thoughtlessly or with an intention to avoid the sane left their side of the
road at a nonment when an autonpbile was rapidly approaching with lights illumnating the
road, to cross over to the side of the highway where the autonobile should be, and as
cl ai med by defendant was traveling, and thereby collided with the sanme, or, on the
contrary, defendant was driving upon his left side of the road and caused the collision
The trial justice charged the jury fully as to the clainms of the parties and al so charged
that the plaintiff in her conplaint specifically alleged the acts constituting negligence
on the part of defendant (anobngst which was that he was driving on the wong side of the
road t hereby causing the death of her husband, the alleged absence of signals having been
elimnated fromthe case) and in order to recover the plaintiff nmust show that the
acci dent happened in the way and in the manner she has alleged in her conplaint. "It is
for you to determ ne whether the defendant was driving on the wong side of the road at
the tine he collided with the buggy; whether his lights did light up the road and the
whol e road ahead of himto the extent that the buggy was visible, and so, if he
negl i gently approached the buggy in which plaintiff and her husband were driving at the
time. If you find fromthe evidence here, he was driving on the wong side of the road and
that for this reason he collided with the buggy which was proceedi ng on the proper side,
or if you find that as he approached the buggy the road was so well lighted up that he saw
or shoul d have seen the buggy and yet collided with it then you nay say, if you so find,
that the defendant was carel ess and negligent.' No exception was taken by the defendant to
that charge, but at the *176 cl ose of the charge counsel for defendant nade certain
requests to charge upon the subject as foll ows:

"(1) If the jury find that M. Martin was guilty of any negligence, no matter how slight,
whi ch contributed to the accident, the verdict nust be for defendant.

"(2) In considering the photographs and consi deration of which side of the vehicle,
wagon, was danmaged, that the jury have no right to disregard physical facts, and unless
they find the accident happened as described by Ms. Martin and Ms. Cain, the verdict
nmust be for the defendant.

'(3) The plaintiff must stand or fall on her claimas nmade, and if the jury do not find
that the accident happened as substantially clained by her and her w tnesses, that the
verdict of the jury nust be for defendant.

"(4) It was the duty of M. Martin to keep to the right.'

Each one of the several requests was charged, and in addition the trial justice charged
that if the deceased, M. Martin, collided with the autonobile while the wagon was on the
wong side of the road, the verdict nust be for defendant.

The principal issue of fact was not only presented to the jury in the original charge
made by the trial justice, but enphasized and concurred in by counsel for defendant.

The prevailing opinion in referring to the accident and the highway at the point where
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t he acci dent occurred describes the sane in the followi ng | anguage: 'At the point of the
collision, the highway nmakes a curve. The car was roundi ng the curve when suddenly it cane
upon t he buggy enmergi ng the defendant tells us fromthe gloom' Such in substance was the
testimony of the defendant but his version was rejected by the jurors and the Appellate
Di vision, and the evidence in the record is anple to sustain a contrary conclusion. As to
the statenent that the car was rounding 'a curve,' *177 two maps made by engi neers from
actual neasurenents and surveys for defendant were put in evidence by counsel for
plaintiff. Certain photographs nade for the purposes of the trial were also before the
jury. | think we may assunme that the jurors gave credence to the naps and actua
nmeasurenents rather than to the photographs and failed to di scover therefroma curve of
any inmportance or which would interfere with an unobstructed view of the road. As to the
" buggy emnerging the defendant tells us fromthe gloom"' evidence was adduced by plaintiff
tending to show that the searchlights on defendant's car lighted up the entire roadway to
the extent that the vehicle in which plaintiff and her husband were ridi ng was vi sibl e,
that the evening was not dark, though it appeared as though a rainfall mght be expected.
Sone witnesses testified it was nmoonlight. The doctor called from Tarrytown who arrived
within twenty mnutes after the collision, testified that the electric lights all along

t he hi ghway were burning as he passed over the road. The width of the worked part of the
hi ghway at the point of the accident was twenty-seven and one-half feet. About twenty-five
feet westerly on the southerly side was |ocated an electric |light which was burning. A
[ine drawn across the highway fromthat [ight to the point of the accident would be about
forty-two feet. One witness called by plaintiff lived in a house directly across the

hi ghway fromthe point of the accident. Seated in a front roomit was sufficiently |ight
for her to see plaintiff's intestate when he was driving along the road at a point near a
tel egraph pole which is shown on the map sone ninety or one hundred feet easterly of the
poi nt of the accident, when she observed himturn his horse into the right towards the
fence. Soon thereafter she heard the crash of the collision and i mediately went across
the highway and found M. Martin in a sitting position on the grass. A witness called by
the *178 defendant testified that she was on the stoop of her house, which is across the
hi ghway fromthe point of the accident and about forty feet distant from said point and
whi |l e seated there she could see the body of M. Martin. Wiile she testified the evening
was dark, the lights on the highway were sufficient to enable her to see the body of M.
Martin lying upon the grass forty feet distant. The defendant upon cross-exam nation was
confronted with his testinony given before the coroner where he testified that the road
was 'fairly light.'

The facts narrated were passed upon by the jury under a proper charge relating to the
same, and were sustai ned by the Appellate Division. The concl usions deducible therefrom
are: (A) Defendant was driving his car upon the wong side of the road. (B) Plaintiff and
her intestate were driving a horse attached to the wagon in which they were seated upon
the extreme right side of the road. (C) The highway was well |ighted. The eveni ng was not
dark. (D) Defendant collided with the vehicle in which plaintiff and her husband were
riding and caused the accident.

I must here note the fact that concededly there was no |ight upon the wagon in which
plaintiff and her husband were riding, in order that | may express ny views upon
addi ti onal phrases in the prevailing opinion. Therein it is stated: 'There may indeed be
times when the lights on a highway are so many and so bright that |ights on a wagon are

superfluous.' | amin accord with that statenment, but | dissent fromthe suggesti on we nay
doubt whether there is any evidence of illumnation sufficient to sustain the jury in
drawi ng the inference that if defendant did not see the buggy thus illumned it m ght

reasonably infer that he would not have seen it anyway. Further the opinion states: 'Here,
on the undisputed facts, |ack of vision, whether excusable or not, was the cause of the
di saster. The defendant may have been negligent in swerving fromthe center of the road,
but he *179 did not run into the buggy purposely, nor was he driving while intoxicated,
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nor was he going at such a reckless rate of speed that warning woul d of necessity be
futile. Nothing of the kind is shown.' As to the rate of speed of the autonobile, the

evi dence adduced by plaintiff's witnesses was fromeighteen to twenty mles an hour, as
"very fast,' further that after the collision the car proceeded one hundred feet before it
was stopped. The defendant testified that he was driving about twelve mles an hour, that
at such rate of speed he thought the car should be stopped in five or six feet and though
he put on the foot brake he ran twenty feet before he stopped. The jury had the right to
find that a car traveling at the rate of twelve niles an hour which could be stopped
within five or six feet, and with the foot brake on was not halted within one hundred feet
nmust at the tinme of the collision have been running 'very fast' or at a reckless rate of
speed, and, therefore, warning would of necessity be futile. No claimwas nade that

def endant was intoxicated or that he purposely ran into the buggy. Nor was proof of such
facts essential to plaintiff's right to recover. This case does not differ from many
others wherein the failure to exercise reasonable care to observe a condition is disclosed
by evidence and properly held a question of fact for a jury. In the earlier part of the
prevailing opinion, as | have pointed out, the statenent was: 'The case against him
(defendant) must stand or fall, if at all, upon the divergence of his course fromthe
center of the highway.' It would appear that 'lack of vision whether excusable or not was
the cause of the disaster’' had been adopted in lieu of divergence fromthe center of the
hi ghway. | have, therefore, discussed divergence fromthe center of the road. MWy

exam nation of the record | eads nme to the conclusion that |ack of vision was not on the
undi sputed facts the sole cause of the disaster. Had the defendant been upon his right
side of the road, upon the plaintiff's theory he m ght have been driving recklessly *180
and the plaintiff and her intestate being near to the grass on the northerly side of a
roadway twenty-seven feet and upwards in width the accident woul d not have happened and
the presence of or |ack of vision would not be material. |If, however, as found by the
jury, defendant was wongfully on plaintiff's side of the road and caused the acci dent,
the question of whether or not under the facts in the exercise of reasonable care he m ght
have di scovered his error and the presence of plaintiff and thereupon avoid the collision
was for the jury. The question was presented whether or not as defendant approached the
wagon the roadway was so well |ighted up that defendant saw or in the exercise of
reasonabl e care coul d have seen the wagon in tine to avoid colliding with the sane, and
upon that proposition the conclusion of the jury was adverse to defendant, thereby
establishing that the lights of the car on the highway were equivalent to any |ight which
if placed upon the wagon of plaintiff would have aroused the attenti on of defendant, and
that no causal connection existed between the collision and absence of a light on the
wagon.

At the close of the charge to the jury the trial justice was requested by counsel for
defendant to charge 'that the failure to have a light on plaintiff's vehicle is prim
faci e evidence of contributory negligence on the part of plaintiff.' The justice declined
to charge in the | anguage stated, but did charge that the jury mght consider it on the
guestion of negligence, but it was not in itself conclusive evidence of negligence. For
the refusal to instruct the jury as requested, the judgnment of the Trial Termwas reversed
by the Appellate Division

The request to charge was a nere abstract proposition. Even assuning that such was the
law, it would not bar a recovery by plaintiff unless such contributory negligence was the
proxi mate and not a renote contributory cause of the injury. (Laidlaw v. Sage, 158 N. Y.
73; Rider v. Syracuse R T. Ry. Co., 171 N. Y. 139, and cases cited.) The *181 request to
charge excluded that inportant requisite. The trial justice charged the jury that the
burden rested upon plaintiff to establish by the greater weight of evidence that
plaintiff's intestate's death was caused by the negligence of the defendant and that such
negl i gence was the proxi mate cause of his death; that by 'proxi mate cause' is neant that
cause without which the injury would not have happened, otherw se she could not recover in
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the action. In the course of his charge the justice enlarged on the subject of
contributory negligence, and in connection therewith read to the jury the provisions of
the H ghway Law and then charged that the jury shoul d consider the absence of a |ight upon
the wagon in which plaintiff and her intestate were riding and whet her the absence of a
[ight on the wagon contributed to the accident. At the request of counsel for defendant,
the justice charged that, if the jury should find any negligence on the part of M.
Martin, no matter how slight, contributed to the accident, the verdict nust be for the
defendant. | cannot concur that we may infer that the absence of a light on the front of

t he wagon was not only the cause but the proximate cause of the accident. Upon the

evi dence adduced upon the trial and the credence attached to the sane, the fact has been
determ ned that the accident woul d have been avoi ded had the defendant been upon his side
of the road or attentive to where he was driving along a public highway, or had he been
driving slowy, used his sense of sight and observed plaintiff and her intestate as he
approached them they being visible at the time. The defendant's request to charge which
was granted, 'that plaintiff nust stand or fall on her claimas nmade, and if the jury do
not find that the acci dent happened as substantially clainmed by her and her w tnesses that
the verdict of the jury nust be for the defendant,' presented the question quite
succinctly. The jury found that the accident happened as clained by the plaintiff and her
Wi t nesses and we cannot surm se or *182 infer that the accident would not have happened
had a |ight been | ocated on the wagon

In ny opinion the charge of the trial justice upon the subject of proxi mate cause of the
accident was a full and conplete statenent of the |law of the case, especially when
considered in connection with the charge that the slightest negligence on the part of the
intestate contributing to the accident would require a verdict for defendant.

It would not be profitable to refer to and anal yze the numerous decisions of this court
upon the effect of a violation of an ordi nance or a statute. A |large nunber of cases were
cited in the opinions in the Anberg case. That case was decided upon the principle that
where a duty is inposed by statute and a violation of the duty causes an injury, such
violation is evidence of negligence as matter of law. That proposition was clearly
di scussed in the Anberg case (Anberg v. Kinley, 214 N Y. 531) as will appear by the
result therein. The doctrine of causal connection therein declared was but a reiteration
of the rule laid dowmn in WIly v. Mulledy (78 N. Y, 310); Briggs v. N Y. C &H R R R
Co. (72 N. Y. 26), and nunerous other cases.

The charge requested and denied in this case was in effect that a failure to have a |ight
upon the intestate's wagon was as matter of |aw such negligence on his part as to defeat

t he cause of action irrespective of whether or not such negligence was the proxi mate cause
of the injury. My conclusion is that we are substituting form and phrases for substance
and diverging fromthe rule of causal connection

HI SCOCK, Ch. J., POUND, MCLAUGHLI N, ANDREWS and ELKUS, JJ., concur w th CARDOZO, J.;
HOGAN, J., reads dissenting opinion.

Order affirned.
N. Y. 1920.

ELI ZABETH MARTI N, as Administratrix of the Estate of WLLIAMJ. MARTIN, Deceased
Appel ant, v. SAMJEL A. HERZOG Respondent, |npleaded w th Another

END OF DOCUMENT
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