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HEADNOTES

(1) Weapons 8§ 3--Civil Liability--Negligence--Evidence.

In an action for personal injuries arising out of a hunting accident, a finding that
def endants were negligent was sustained by evidence that they, at about the sane tine or
one inmedi ately after the other, shot at a quail and in so doing shot toward plaintiff who
was uphill fromthem and that they knew his |ocation

See 26 Cal .Jur. 580; 56 Am Jur. 1008. *81

(2) Weapons 8§ 3--Civil Liability--Contributory Negligence--Assunption of Risk.
Hunters on a hunting party do not, as a matter of |aw, assune the risk of negligence on
the part of their comnpani ons.

(3) Weapons & 3--Civil Liability--Contributory Negligence--Evi dence.

In an action for personal injuries arising out of a hunting accident, although plaintiff,
one of the hunters, suggested that they all "stay in line" while hunting, and he went
uphi Il at somewhat of a right angle to the hunting line, the evidence sustained a finding
that he did not assume the risk of negligence on the part of his conpani ons or act other
than as a person of ordinary prudence under the circunstances, where he al so cautioned
defendants to use care and they knew his position

(4) Weapons 8§ 3--Civil Liability--Negligence--Joint Liability.

In an action for personal injuries arising out of a hunting accident, the court
sufficiently found on the issue that defendants were jointly |liable and that the
negl i gence of both was the cause of the injury, where it found that both defendants were
negligent and "That as a direct and proximate result of the shots fired by defendants, and
each of them a birdshot pellet was caused to and did |lodge in plaintiff's right eye and
t hat anot her birdshot pellet was caused by and did |l odge in plaintiff's upper lip."

(5) Weapons § 3--Civil Liability--Negligence--Joint Liability.

VWere a group of persons are on a hunting party, or otherw se engaged in the use of
firearns, and two of themare negligent in firing in the direction of a third person who
is injured thereby, both of those so firing are liable for the injury suffered by the
third person, although the negligence of only one of them could have caused the injury.

(6) Weapons 8§ 3--Civil Liability--Negligence--Burden of Proof.

Where two hunters are negligent in firing in the direction of a third hunter who is

i njured thereby, but who is unable to establish which of the other two caused the harm
the burden is on each of those so firing to absolve hinself if he can

(7) Negligence § 16--Proxi nate Cause--Interveni ng Causes.
An intervening cause will not always relieve a defendant of responsibility for his
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negl i gence. (Disapproving Christensen v. Los Angeles Electrical Supply Co., 112 Cal. App
629, 297 P. 614.)

See 2 Cal.Jur. 10-Yr. Supp. 539; 19 Cal.Jur. 570- 572.

(8) Weapons 8§ 3--Civil Liability--Negligence--Joint Liability.

VWhere two hunters are negligent in firing in the direction of a third hunter who is
nj ured thereby, both of those so firing nay be treated as liable on the sane basis as
joint tort feasors.

(9) Weapons § 3--Civil Liability--Negligence--Persons Liable-- Apportionnent.

If two hunters are negligent and |iable as independent *82 tort feasors for firing in
the direction of a third hunter who is injured thereby, the innocent wonged hunter should
not be deprived of his right to redress where the matter of apportionment of dammges is
i ncapabl e of proof. The wongdoers should be left to work out between thensel ves any
apportionnent.

(10) Appeal and Error 8§ 973--Review -Theory of Case.

In an action for personal injuries arising out of a hunting accident, where the joint
liability and the | ack of know edge as to which defendant was |iable were pleaded and the
proof devel oped the case under either theory, plaintiff did not, on appeal, change the
theory of his case in claimng a concert of action.

SUMVARY

APPEALS from a judgnment of the Superior Court of Los Angel es County. John A  Holl and,
Judge pro tem Affirnmed.

Action for damages for personal injuries arising out of a hunting accident. Judgnment for
plaintiff affirned.

COUNSEL

Gale & Purciel, Joseph D. Taylor and Wn A Wttnman for Appellants.
Werner O Graf for Respondent.

CARTER, J.

Each of the two defendants appeals froma judgnent against themin an action for personal
injuries. Pursuant to stipulation the appeals have been consoli dat ed.

Plaintiff's action was agai nst both defendants for an injury to his right eye and face as
the result of being struck by bird shot discharged froma shotgun. The case was tried by
the court without a jury and the court found that on Novermber 20, 1945, plaintiff and the
two defendants were hunting quail on the open range. Each of the defendants was arned with
a 12 gauge shotgun | oaded with shells containing 7 1/2 size shot. Prior to going hunting
plaintiff discussed the hunting procedure with defendants, indicating that they were to
exerci se care when shooting and to "keep in line." In the course of hunting plaintiff
proceeded up a hill, thus placing the hunters at the points of a triangle. The view of
defendants with reference to plaintiff was unobstructed and they knew his |ocation
Def endant Tice flushed a quail which rose in flight to a 10-foot el evation and fl ew
between plaintiff and defendants. Both defendants shot at the quail, shooting in
plaintiff's direction. At that tine defendants were 75 yards fromplaintiff. One shot
struck plaintiff in his eye and another in his upper lip. Finally it was found by the
court that as *83 the direct result of the shooting by defendants the shots struck
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plaintiff as above nentioned and that defendants were negligent in so shooting and
plaintiff was not contributorily negligent.

(1) First, on the subject of negligence, defendant Sinmonson contends that the evidence is
insufficient to sustain the finding on that score, but he does not point out wherein it is
| acking. There is evidence that both defendants, at about the same tine or one i mediately
after the other, shot at a quail and in so doing shot toward plaintiff who was uphill from
them and that they knew his location. That is sufficient fromwhich the trial court could
conclude that they acted with respect to plaintiff other than as persons of ordinary
prudence. The issue was one of fact for the trial court. (See, Rudd v. Byrnes, 156 Cal
636 [105 P. 957, 20 Ann.Cas. 124, 26 L.R A N. S. 134].)

Def endant Tice states in his opening brief, "we have decided not to argue the

i nsufficiency of negligence on the part of defendant Tice." It is true he states in his
answer to plaintiff's petition for a hearing in this court that he did not concede this
poi nt but he does not argue it. Nothing nore need be said on the subject.

(2) Defendant Sinmonson urges that plaintiff was guilty of contributory negligence and
assunmed the risk as a matter of law. He cites no authority for the proposition that by
goi ng on a hunting party the various hunters assune the risk of negligence on the part of
t heir conpani ons. Such a tenet is not reasonable. (3) It is true that plaintiff suggested
that they all "stay in line," presunably abreast, while hunting, and he went uphill at
somewhat of a right angle to the hunting Iline, but he also cautioned that they use care,
and defendants knew plaintiff's position. We hold, therefore, that the trial court was
justified in finding that he did not assune the risk or act other than as a person of
ordi nary prudence under the circunstances. (See, Anthony v. Hobbie, 25 Cal.2d 814, 818
[155 P.2d 826]; Rudd v. Byrnes, supra.) None of the cases cited by Sinonson are in point.

The problem presented in this case is whether the judgnment agai nst both defendants may
stand. It is argued by defendants that they are not joint tort feasors, and thus jointly
and severally liable, as they were not acting in concert, and that there is not sufficient
evi dence to show whi ch defendant was guilty of the negligence which caused the
injuries-the shooting by Tice or that by Sinmonson. Tice argues that there is *84 evidence
to show that the shot which struck plaintiff came from Sinonson's gun because of
admi ssions allegedly made by himto third persons and no evidence that they canme fromhis
gun. Further in connection with the latter contention, the court failed to find on
plaintiff's allegation in his conplaint that he did not know which one was at fault-did
not find which defendant was guilty of the negligence which caused the injuries to
plaintiff.

(4) Considering the last argument first, we believe it is clear that the court
sufficiently found on the issue that defendants were jointly liable and that thus the
negl i gence of both was the cause of the injury or to that legal effect. It found that both
defendants were negligent and "That as a direct and proximate result of the shots fired by
def endants, and each of them a birdshot pellet was caused to and did lodge in plaintiff's
right eye and that another birdshot pellet was caused to and did lodge in plaintiff's
upper lip." In so doing the court evidently did not give credence to the adm ssions of
Sinmonson to third persons that he fired the shots, which it was justified in doing. It
thus deternmined that the negligence of both defendants was the | egal cause of the
injury-or that both were responsible. Inplicit in such finding is the assunption that the
court was unable to ascertain whether the shots were fromthe gun of one defendant or the
ot her or one shot fromeach of them The one shot that entered plaintiff's eye was the
maj or factor in assessing danmages and that shot could not have cone fromthe gun of both
defendants. It was fromone or the other only.

(5) It has been held that where a group of persons are on a hunting party, or otherw se

Copr. © Bancroft-Whitney and West Group 1998


http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=660&FindType=Y&SerialNum=1909005832
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DocName=25CALIF2D814&FindType=Y&ReferencePositionType=S&ReferencePosition=818
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1945111936
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1945111936
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1945111936
http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1945111936

33Cal.2d 80 Page 4
19P.2d1,5A.L.R2d 91
(Citeas: 33 Cal.2d 80)

engaged in the use of firearns, and two of themare negligent in firing in the direction
of a third person who is injured thereby, both of those so firing are liable for the
injury suffered by the third person, although the negligence of only one of themcould
have caused the injury. (Mwore v. Foster, 182 Mss. 15 [180 So. 73]; QOiver v. Mles, 144
Mss. 852 [110 So. 666; 50 A.L.R 357]; Reyher v. Mayne, 90 Colo. 586 [10 P.2d 1109];
Benson v. Ross, 143 Mch. 452 [106 N W 1120, 114 Am St. Rep. 675].) The sane rul e has been
applied in crimnal cases (State v. Newberg, 129 Oe. 564 [278 P. 568, 63 A L.R 1225]),
and both drivers have been held liable for the negligence of one where they engaged in a
raci ng contest causing an injury to a third person (Saisa v. Lilja, 76 F.2d 380). These
cases speak of the action of defendants as being in concert as the ground *85 of

decision, yet it would seemthey are straining that concept and the nore reasonabl e basis
appears in Aiver v. Mles, supra. There two persons were hunting together. Both shot at
sone partridges and in so doing shot across the highway injuring plaintiff who was
travelling on it. The court stated they were acting in concert and thus both were |iable.
The court then stated: "We think that ... each is liable for the resulting injury to the
boy, although no one can say definitely who actually shot him To hold otherw se woul d be
to exonerate both fromliability, although each was negligent, and the injury resulted
from such negligence." [Enphasis added.] (P. 668 [110 So.].) It is said in the
Restatenent: "For harmresulting to a third person fromthe tortious conduct of another, a
person is liable if he ... (b) knows that the other's conduct constitutes a breach of duty
and gi ves substantial assistance or encouragenent to the other so to conduct hinself, or
(c) gives substantial assistance to the other in acconplishing a tortious result and his
own conduct, separately considered, constitutes a breach of duty to the third person.”
(Rest., Torts, 8 876(b) (c).) Under subsection (b) the exanple is given: "A and B are
nmenbers of a hunting party. Each of themin the presence of the other shoots across a
public road at an aninmal, this being negligent as to persons on the road. A hits the
animal. B's bullet strikes C, a traveler on the road. Ais liable to C" (Rest., Torts, §

876 (b), com, illus. 3.) An illustration given under subsection (c) is the same as above
except the factor of both defendants shooting is nmissing and joint liability is not
imposed. It is further said that: "If two forces are actively operating, one because of

the actor's negligence, the other not because of any nisconduct on his part, and each of
itself is sufficient to bring about harmto another, the actor's negligence nay be held by
the jury to be a substantial factor in bringing it about." (Rest., Torts, 8§ 432.) Dean
Wgnore has this to say: "Wen two or nore persons by their acts are possibly the sole
cause of a harm or when two or nore acts of the sane person are possibly the sol e cause,
and the plaintiff has introduced evidence that the one of the two persons, or the one of
the sane person's two acts, is cul pable, then the defendant has the burden of proving that
the other person, or his other act, was the sole cause of the harm (b) ... The rea
reason for the rule that each joint tortfeasor is responsible for the whole danage is the
practical unfairness of denying the injured person redress sinply because he cannot prove
how *86 rmuch damage each did, when it is certain that between themthey did all; let them
be the ones to apportion it ampong thensel ves. Since, then, the difficulty of proof is the
reason, the rule should apply whenever the harm has plural causes, and not nerely when
they acted in conscious concert. ..." (Wgnore, Select Cases on the Law of Torts, § 153.)
Simlarly Professor Carpenter has said: "[Suppose] the case where A and B i ndependently
shoot at C and but one bullet touches Cs body. In such case, such proof as is ordinarily
required that either A or B shot C of course fails. It is suggested that there should be
a relaxation of the proof required of the plaintiff ... where the injury occurs as the
result of one where nore than one independent force is operating, and it is inmpossible to
determ ne that the force set in operation by defendant did not in fact constitute a cause
of the damage, and where it nay have caused the danmage, but the plaintiff is unable to
establish that it was a cause.” (20 Cal.L.Rev. 406.)

(6) When we consider the relative position of the parties and the results that would fl ow
if plaintiff was required to pin the injury on one of the defendants only, a requirenent
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that the burden of proof on that subject be shifted to defendants beconmes nanifest. They
are both w ongdoers-both negligent toward plaintiff. They brought about a situation where
the negligence of one of theminjured the plaintiff, hence it should rest with them each
to absolve hinself if he can. The injured party has been placed by defendants in the
unfair position of pointing to which defendant caused the harm I|f one can escape the
other may also and plaintiff is remediless. Odinarily defendants are in a far better
position to offer evidence to determ ne which one caused the injury. This reasoni ng has
recently found favor in this court. In a quite anal ogous situation this court held that a
patient injured while unconscious on an operating table in a hospital could hold all or
any of the persons who had any connection with the operation even though he coul d not

sel ect the particular acts by the particular person which led to his disability. (Ybarra
v. Spangard, 25 Cal.2d 486 [154 P.2d 687, 162 A.L.R 1258].) There the court was

consi deri ng whet her the patient could avail hinself of res ipsa |oquitur, rather than
where the burden of proof lay, yet the effect of the decision is that plaintiff has nade
out a case when he has produced evi dence which gives rise to an inference of negligence
whi ch was the proximate cause of the injury. It is up to *87 defendants to explain the
cause of the injury. It was there said: "If the doctrine is to continue to serve a usefu
pur pose, we should not forget that 'the particular force and justice of the rule, regarded
as a presunption throw ng upon the party charged the duty of producing evidence, consists
in the circunstance that the chief evidence of the true cause, whether cul pable or

i nnocent, is practically accessible to himbut inaccessible to the injured person.' " (P.
490.) Simlarly in the instant case plaintiff is not able to establish which of defendants
caused his injury.

The foregoi ng di scussion di sposes of the authorities cited by defendants such as Kraft v.
Smith, 24 Cal.2d 124 [148 P.2d 23], and Hernandez v. Southern California Gas Co., 213 Cal
384 [2 P.2d 360], stating the general rule that one defendant is not liable for the
i ndependent tort of the other defendant, or that ordinarily the plaintiff nmust show a
causal connection between the negligence and the injury. There was an entire |ack of such
connection in the Hernandez case and there were not several negligent defendants, one of
whom nust have caused the injury.

(7) Defendants rely upon Christensen v. Los Angeles Electrical Supply Co., 112 Cal. App.
629 [297 P. 614], holding that a defendant is not |iable where he negligently knocks down
with his car a pedestrian and a third person then ran over the prostrate person. That
i nvol ves the question of intervening cause which we do not have here. Mreover it is out
of harnony with the current rule on that subject and was properly questioned in H Il wv.
Peres, 136 Cal.App. 132 [28 P.2d 946] (hearing in this Court denied), and nust be deened
di sapproved. (See, Mosley v. Arden Farns Co., 26 Cal. 2d 213 [157 P.2d 372, 158 A .L.R
872]; Sawyer v. Southern California Gas Co., 206 Cal. 366 [274 P. 544]; 2 Cal.Jur. 10-Yr.
Supp. Autonpbiles, § 349; 19 Cal.Jur. 570- 572.)

(8) Cases are cited for the proposition that where two or nore tort feasors acting

i ndependently of each other cause an injury to plaintiff, they are not joint tort feasors
and plaintiff nust establish the portion of the damage caused by each, even though it is
i mpossible to prove the portion of the injury caused by each. (See, Slater v. Pacific
Anerican G| Co., 212 Cal. 648 [300 P. 31]; MIller v. Hghland Ditch Co., 87 Cal. 430 [25
P. 550, 22 Am St.Rep. 254]; People v. Gold Run D. & M Co., 66 Cal. 138 [4 P. 1152, 56
Am Rep. 80]; Wade v. Thorsen, 5 Cal.App.2d 706 [43 P.2d 592]; California O Co. v.
Riverside P. C Co., 50 Cal.App. 522 [195 P. 694]; *88 City of Cakland v. Pacific Gas &
E. Co., 47 Cal.App.2d 444 [118 P.2d 328].) In view of the foregoing discussion it is
apparent that defendants in cases |like the present one nay be treated as liable on the
sanme basis as joint tort feasors, and hence the last-cited cases are distinguishable

i nasmuch as they involve independent tort feasors.
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(9) In addition to that, however, it should be pointed out that the sane reasons of
policy and justice shift the burden to each of defendants to absolve hinself if he
can-relieving the wonged person of the duty of apportioning the injury to a particular
def endant, apply here where we are concerned with whether plaintiff is required to supply
evi dence for the apportionment of damages. |f defendants are independent tort feasors and
thus each |iable for the damage caused by him al one, and, at |east, where the matter of
apportionnent is incapable of proof, the innocent wonged party should not be deprived of
his right to redress. The w ongdoers should be left to work out between thensel ves any
apportionnent. (See, Colonial Ins. Co., v. Industrial Acc. Com, 29 Cal.2d 79 [172 P.2d
884].) Sone of the cited cases refer to the difficulty of apportioning the burden of
damages between the independent tort feasors, and say that where factually a correct
di vi sion cannot be made, the trier of fact nmay nake it the best it can, which would be
nore or | ess a guess, stressing the factor that the wongdoers are not in a position to
conpl ain of uncertainty. (California O Co. v. R verside P. C. Co., supra.)

(10) It is urged that plaintiff now has changed the theory of his case in claining a
concert of action; that he did not plead or prove such concert. Fromwhat has been said it
is clear that there has been no change in theory. The joint liability, as well as the |ack
of know edge as to which defendant was |iable, was pleaded and the proof devel oped the
case under either theory. W have seen that for the reasons of policy discussed herein
the case is based upon the | egal proposition that, under the circunstances here presented,
each defendant is liable for the whol e danage whet her they are deermed to be acting in
concert or independently.

The judgnent is affirmed.

G bson, C. J., Shenk, J., Ednonds, J., Traynor, J., Schauer, J., and Spence, J.,
concurr ed.

Appellant Tice's petition for a rehearing was deni ed Decenmber 16, 1948. *89
Cal ., 1948.
Sunmers v. Tice
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